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Revision of Rates 


On Oil Products 


New Schedules Are Recom- 
mended for Carload Ship- 
ments in Southern and 
Eastern Territory. 


General Reduction 


Of Levels Opposed 


Hoch-Smaith Resolution Pre- 
sented by Shippers and 
Carriers as Reason for 

Altering Charges. 


A revision of freight rates on petro- 
leum products, in carloads, in and be- 
tween southern and eastern territories 
east of the TIllinois-Indiana State line, 
and from points in seven western States 
to destinations in those territories is 
recommended to the Interstate Com- 
merce Commission by Examiners John 


B. Keeler and P. S, Peyser, in a proposed 
report made public January 3. The re- 
port was made as a result of a general 
investigation of rates on petroleum prod- 
ucts undertaken by the Commission un- 
der the Hoch-Smith resolution as Part 
IV of Docket No. 17000, the general rate 
structure imvestigation. 


New Scales Recommended. 


After am exhaustive review of the 
evidence taken at a series of hearings 
throughout” the territory involved, the 
examiners find that neither a general re- 
duction nor a general increase in these 
rates is Warranted. Certain rates were 
found to be unreasonable and unduly 
prejudicial and new rate scales are rec- 
ommended to be prescribed by the Com- 
mission in their place. 

“The Hoch-Smith resolution has been 
urged by both sides,” the report says, 
“as a reason for increasing or decreas- 
ing the present rate level on this com- 
modity. The contentions of respondents 
that reductions in rates, on agricultural 
products will necessitate an increase of 
tates on fare] cil and the eontentions of 
shippers that the existing situation in 
this industry requires a reduction of the 
rates on this commodity, are not sup- 
ported by the record.” 

The full text of the recommended find- 
ings follows: 

I—(a) That the existing rates on 
gasoline and other petroleum products 
usually taking the same rates, from 
points in Group 3, as that group is de- 
fined in the report on further hearing 
in Mid-continent Oil Rates, 1925, 132 
I. C. C. 103, to destinations east of 
the Illinois-Indiana State line are and 
for the future will be unreasonable to 
the extent that they exceed or may ex- 
ceed (1) to destinations in Indiana, the 
present rates from Group 3, as that 
group now exists in connection with 
rates to points east of the Illinois-In- 
diana State “ine, reduced by 4%42-cent and 
(2) to destinations east of the Indiana- 
Ohio State line the rates set forth in 
Appendix XI. 

(b) That existing rates on the same 


products from Group 2, as that group} 


is defined in the same report, and from 
Kansas City, Mo., and other groups in 
the Southwest, as define? in the original 
report in Midcontinent Oil Rates, 1925, 
112 I. C. CC. 421, including the New 
Orleans-Baton Rouge group, to destina- 
tions east of the Illinois-Indiana State 
line are and for the future will be un- 
reasonable to the extent that they ex- 
ceed or may exceed rates determined by 
deducting from or adding to the rates 
prescribed from Group 3, as the case may 
be, the respective differentials set forth 
in Appendix XI. 

(c) That rates on fuel oil and other 
low-grade petroleum products usually 
taking the same rates from points in the 
various groups indicated to destinations 
east of che Illinois-Indiana State line 
are and for the future will be unreason- 
able to the extent they exceed or may 
exceed 80 per cent of the rates pre- 
scribed Om grasoline, subject to an esti- 
mated weight of 7.4 pounds per gallon. 

(d) That the rates prescribed should 


[Contizezxed on Page 6, Column 5.] 


Officials Will Open 
New Air Mail Route 


Plane Service to Pam America 
Will Begin on January 9. 


Establishment of air communication 
between the United States and Latin 
American countries will be witnessed by 
the Postmaster General, Harry S, New, 
and the Second Assistant Postmaster 
General, W. Irving Glover, at Miami, 
Fla, begimning January.9, the Post Of- 
tice Department has announced, 

The Pam American countries eventu- 
ally will be linked by air -with all the 
principal cities in the United States, in- 
cluding Mexico City, Mexico, and Mon- 
treal, Camada, it was added. 

The full text of the Department’s 
statement follows: 

Postmaster General New, accompanied 
by W. Irving Glover, Second Assistant 
Postmaster General, will leave Washing- 
ton Sunday night, January 6, for Miami, 
Fla, to inaugurate officially the first 
flight of the Pan American airways mail 
plane on the first of the 
destined to link South America with the 


air mail system of the United States, it | 


was announced today. 
The first plane will leave Miami, Wed- 
nesday rr.orning, January 9, at 9:15 a. 


[Contizewed on Page 5, Column 4.] 
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Executive and Judicial Branches of the Government 


Is Submitted to Conference 


Mr. Hughes Announces United States Will Sign Conven- 
tion Without Reservations ; Cuba, Nicaragua and 
Panama Present Approval. 


A multilateral treaty providing for ar- 
bitration between all the Republics of 
the Western Hemisphere was approved 
by the arbitration committee of the Pan 


American Arbitration Conciliation Con- 
ference meeting at the Pan American 
Union on January 3. ; 
The full text of the treaty will be 
found on Page 2. ; 
The treaty provides for the arbitra- 
tion of all judicial questions save domes- 
tic questions and those affecting third 
parties. No mention is made in the text 
of Senate approval of each separate ar-| 
bitration agreement, a requirement 
which is specified in all previous arbi- 
tration pacts signed by the United 
States. es 
A protocol for progressive arbitration 
was also approved and made public by 
the Committee. The protocol provides 
that each country signing the arbitra- 


tion treaty with reservations may later 
withdraw those reservations. 
Charles Evans Hughes, delegate of the 


| United States, stated that the United 


States would sign the treaty without 
reservations. The delegate of Cuba, Am- 
bassador Orestes Ferrara, the delegate 
of Panama, Dr. Ricardo J. Alfaro, and 


the delegate of Nicaragua, Dr. Maximo } 


Zapeda, all stated that their countries 
would sign the treaty without reserva- 
tions, 

The delegates of Salvador and Hon- 

duras, on the other hand stated that 
both governments would communicate 
their reservations in due time. 
_ The address of Charles Evans Hughes 
in outlining the position of the United 
States follows in full text: 

Mr. Chairman.—On behalf of the Gov- 


[Continued on Page 3, Column 7.] 





Senator Hale Opens 
Debate on Bill for 


Naval Construction 


Previous Policies Are Re-; 
viewed; Need for Addi- 
tional Cruisers Is 
Pointed Out. 


The naval construction bill (H. R. 
11526) authorizing 15 light cruisers and 
one aircraft carrier at a total estimated 
cost of $274,000,000 became the unfinished ; 
legislative business of the Senate on| 
January 3, in accordance with the unan- 
imous consent agreement entered into| 
before the Christmas recess. 

Senator Hale (Rev.) Maine, Chairman 
of the Committee on Naval Affairs, who 
opened the debate onthe bill announced | 
at the outset that at the conclusion of 
his speech he would support a motion to 
procee@. with the Kellogg multilateral 
treaty for the renunciation of war. 

Reasonable Debate. 

Senators Reed (Dem.), Missouri and 
Johnson (Rep.), California, inquired if 
that meant that the naval bill is to be 
laid aside until the treaty is disposed of. 
Senator Hale replied that he is willing 
for the treaty to be debated “for a rea- 
sonable time” and acted upon if possible 
but that if the treaty debate is prolonged, 
he will feel free to call up the naval 
bill again. : 

Senator Hale read a prepared speech} 
in which he reviewed the naval con- | 
struction policies of the United States 
in recent years and discussed the needs 
which the present cruiser bill is designed 
to fill. He also asserted that there is 
no conflict between the proposed con- 
struction of additional cruisers and the 
Kellogg multilateral treaty for the re- 
nunciation of war. 

After outlining the work of the Wash- 
ington Conference on the limitation of 
armaments, Senator Hale referred to the 
Geneva Conference of 1927 in which the 
United States, Great Britain and Japan 
endeavored to reach an agreement on 
cruisers and other ships not included in 
the Washington treaty. 

The full text of the section of Senator 
Hale’s address dealing with Geneva con- 
ference, its failure and the resulting; 
present need of the United States of the | 
ligher types of ships follows: 

The delegates of the United States 
went to Geneva ready and willing to 
accept a tonnage figure on these classes | 
of ships—cruisers, destroyers, and sub- 
marines—below the actual naval needs 
of the country as recommended to Con- 
gress by the Navy Department, provided 
the limitation could be made on the same! 
basis as the capital-ship ratio. 

The American proposal at the confer- 
ence was 250,000 to 300,000 tons of 
cruisers for Great Britain and the United 
States and 150,000 to 180,000 for Japan. 
As we hate but 155,000 tons of first- 
line cruisers built, building, or appro- 
priated for, the lower figure would have 
involved the building of nearly 100,000 
tons of new cruisers. 

As the British have built, building, or 
appropriated for 397,140 tons of first- 
line cruisers to come down to this lower 
figure they would have had to scrap about 
147,000 tons of their present cruisers. 


The, Japanese, with 213,955 tons of first- | 
line cruisers built, building, or rt 


priated for, to come within the ratio 


[Continued on Page 3, Column 2.] 


Senate Bills Affecting 
Prohibition Introduced 


Proposals to abolish the Bureau of 


Prohibition and transfer its functions 
to the Department of Justice, and to have 
a Senatorial investigation of the enforce- 
ment of the Eighteenth Amendment were 
made in the Senate on January 3. The 
first was proposed in a bill (S. 5133) 
introduced by Senator King (Dem.), of 
Utah, and the second in a resolution (S. 
Res. 287), introduced by Senator Jones 
(Rep.), of Washington. 

Senator King’s bill would abolish the 
office of Prohibition Commissioner and 
the Bureau of Prohibition and would 
transfer all of the Bureau’s functions 
with respect to the prohibition laws to 
the Department of Justice, 

Senator Jones explained that his reso- 
lution is predicated on the theory that 
an investigation into the status of pro- 
hibition enforcement is necessary in order 
to eliminate possible defects. 


Research on Control 


Of Corn Borer Asked 


Added Appropriations for 
Campaign Against Spread 
Of Insect Advocated. 


Additional appropriations for expand- 
ing the programs of research, education 
and quarantine on account of the spread 
of the European corn borer have been 
recommended by the Joint Committee on 
the European corn borer, L. H. Call, of 
Manhattan, Kans., stated orally, Janu- 
ary 3, in connection with the third an- 
nual general conference on European 
corn-borer research held at the Depart- 
ment of Agriculture. 

The investigation of the problem in 
Ohio will center about the relation of 
nutrition to the abundance of the insect, 
according to H. H. Huber representing 
that State. 

The Joint Committee on the European 
Corn Borer, Mr, Call explained, was ap- 
pointed by the American Association of 
Economic Entomologists, the American 
Society of Agronomy, the American So- 
ciety of Agricultural Engineers, and the 
American Farm Economic Association. 

“Vigorous measures,”: Mr. Call de- 
clared, “have been taken to prevent long- 
distance spread by artificial means. This 
effort has been successful. 

_“The committee recognizes the neces- 
sity for the fullest development of the 
research, educational and quarantine 
programs of the State and Federal Gov- 
ernments and earnestly recommends the 
appropriation of funds necessary to 
maintain and expand these activities. 

“However, the Committee does not 
favor a large Federal appropriation for 
a compulsory clean-up campaign for the 
following reasons: (1) The break in the 
continuity of the clean-up program in 
1928 due to the failure of the appropria- 
tion for this purpose; (2) the impossi- 


bility of securing an appropriation for | 


this purpose; (3) the impracticability of 
enforcing clean-up measures under the 
present State laws.” 

It is the unanimous feeling of the 


quarantine lines as carried out during 


[Continued on Page 5, Column 1.] 


Demand for Pollen td Treat Hay-fever 
Results in Improved Methods of Collecting 


|Experiments With Plants by 


Department of Agriculture 


Said to Have Resulted Satisfactorily. 


Pollen collecting is a comparatively | ties was collected from more than 40 dif- 


new vocation, and for a limited number 
of individuals who can qualify for the 
work there apparently is opportunity for 
developing a profitable business in this 
field. The Department of Agriculture 


calls attention to the “increasing demand 
for wind-borne pollen” for making ex- 
tracts with which to treat hay-fever 
patients, 


Various methods of collecting pollen 


have been tried but they have not al- 
Ways proved entirely satisfactory for 
providing pollen in quantity and of ac- 
ceptable purity. Improvements in such 
methods have been developed by the De- 
partment which seem to adapt them to 
all requirements. Pollen in usable quanti- 


ferent plants in the District of Columbia 
and vicinity in the course of these in- 
vestigations, according to a publication 
prepared by James W. Kelly of the Of- 


fice of Drug, Poisonous, anc Oil Plants, 
of the Bureau of Plant Industry. 





| 
| 





Said to Exist in Army 


Five-Year Program Said to Be Valuation Method 


Progressing Favorably. 


American Army airplanes are as good 
as any in the world, Major General 
Charles P. Summerall, Chief of Staff of 
the Army, told the House Committee on 
Appropriations, in the course of hearings 
on the appropriation bill for the Depart- 
ment of War made publie January 3, 


| with the introduction of the bill in the 


House. 
General Summerall said not only be- 


| cause of insufficient funds but because of 


effort to develop the right kind of air- 
plane and of failures to get delivery on 


;contracts already made, the Army has 
| been running behind on procurement of 


new airplanes. While predicting losses 
of 254 airplanes in 1930, he said the 
Army is purchasing in 1930 a total of 
275 planes, as follows: 70 pursuit, 67 
bombardment, 14 attack, 110 observation 
standard, and 14 amphibian observation 
planes. 

“Improvements undoubtedly are going 
to take place,” General Summerall said, 


[Continued on Page 5, Column 7.] 


Tariff Commission 
Preparing Data on 
Imports of Leather 


Reports on Results of Inves- 
tigations Conducted Are 
Now in Process of 
Preparation. 


The Tariff Commission has not yet 
completed -its investigation into the 
costs of producing calf and kid leather, 
undertaken in compliance with resolu- 
tions adopted by the Senate last March, 
it was stated orally at the Commission 
January 3. A summary of the records 
of the Commission in this investigation 
follows in full text: 

On March 5 and 20, 1928, the Com- 
mission instituted investigation of calf 
and kid Jeather in response to resolu- 
tions adopted by the Senate ‘on March 
2 and 19, 1928. The resolutions are 
here quoted: 

Senate Resolution. 

“Senate Resolution 163. Resolved, that 
the United States Tariff Commission is 
hereby requested to investigate and re- 
port to the Senate the extent of sales 
of foreign calf leather in the United 
States since January 1, 1925, and the 
rates of wages paid calf-tannery work- 
ers in the United States and competing 
countries, 

“Senate Resolution 169. Resolved, that 
the United States Tariff Commission is 
hereby requested to investigate and re- 
port to the Senate the extent of sales 
of foreign manufactured leather from 
goat skins and kid skins in the United 
States since January 1, 1925, and the 
rates of wages paid workers in the tan- 
ning of black and colored kids in the 
United States and competing countries.” 

Senate Resolution 163 in effect re- 
quests that some of the information 
published ‘n Senate Document 198, which 
contains the results of an investigation 
conducted jointly by the Department of 
Commerce and the Tariff Commission 
in response to Senate Resolution 256 of 
June 6, 1924, be brought up to date. 
Senate Resolution 169 requests that in- 
formation be obtained for the kid leather 
branch of the tanning industry. 

Field work in the United States and 
Canada extended over a period of six 
weeks beginning May 1, 1928. The in- 
formation obtained in the United States 
relates to production, imports, wages, 
productivity of labor, investment prices, 
and other competitive conditions. Some 
data were obtained in Canada and in the 
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Examiners Favor Peace Treaty for Pan America Shortage of Airplanes| 





Carriers Oppose 


In O'Fallon Case 


Supréme Court Hears Argu- 
ments Objecting to “Re- 


capture”’ Determina- 
tion by I. C. C. 


6 A 
to acquire the knowledge which 
will make their share in the gov- 
ernment a blessing and not a 
danger.” 


LL who possess politicat 
should have the opportunity 


—Ulysses S. Grant, 
President of the United States, 
1869—1877 
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|During Calendar Year 


| Treasury Announces Amount | 


Was Decreased $726,603,315. | 


The gross debt of the United States | 
was decreased $726,603,315.95 during | 
the calendar year 1928, amounting to 
$17,309,749,135.86 on December 31, as 
against 18,036,352,451.81 on the same 
date of 1927, according to the Daily 
Statement of the United States Treas- 


|ury for that date made public Janu- 
jary 3. 


The gross debt less the net balance 





Reconstruction Basis | 
As Calculation Urged 


Attorneys Criticize Process of 
Determining Value on Esti- 
mate of Investment in 
Properties As Unfair. 


Oral arguments in behalf of the car- 
riers involved and, by special leave of 
the Court, in behalf of the National Con- 
ference on Valuation of American Rail- 
roads were heard in the O’Fallon case | 
by the Supreme Court of the United | 
States on January 3. Arguments for the 
Interstate Commerce Commission and 
for the Federal Government will be 
heard on January 4. 

The principal issue in the case, that 
of valuation of railroad properties and 
the method to be used in the determina- 
tion thereof, was the question chiefly dis- 
cussed by attorneys representing the 
parties. 

The opening argument was made by 
Daniel N. Kirby, of St. Louis, counsel 
for the O’Fallon company, who outlined 
the history of the case, saying it is the 
first in which the Commission has at 
tempted to enforce the provisions of the 
Transportation Act of 1920 for the re- 
capture of one-half of the net earnings 
of any railroad in excess of 6 per cent 
on its valuation. It is therefore a pioneer 
case, he said. The Manufacturers’ Rail- 
way was also involved because of the 
claim of the two companies that they 
constitute a single system, but the Com- 
mission found it unnecessary to value the 
Manufacturers’ Railway, 

He asked that the. order be set. aside 
both on the ground that the two carriers 
when treated as a’single system had no 
excess income, and that the Commis- 
sion’s method of valuation is invalid, but 
said that if the Court should hold that 
tho two roads should have been valued 
together the case would go back to the 
Commission. The case also involves other 
incidental questions, such as the date 
from which interest should run on the 
money which the Commission held to be 
due the Government. 

Whereas the Court had declined to re- 
view the Commission’s valuation in the 
Los Angeles & Salt Lake case, he said, 
this case is on a different footing be- 
cause the Commission in this case has 
issued an order for the payment of 
money based on its valuation. 

Mr. Kirby devoted himself mainly to 
the question of single-system treatment 
of the two roads and the interest ques- 
tion, leaving the discussion of valuation 
methods to Mr..Wood. He said the lower 
court had declined to pass upon the 
Commission’s valuation on the ground 
that there was no confiscation, but that 
it had held that interest should not begin 
until after the date of the Commission’s 
order, whereas the Commission had 
ordered payment of interest from May 
1 of each year. | 

He pointed out that the law provides 


[Continued on Page 6, Column 1.] 





New Court Proposed 


To Hear All Claims 


United Kingdom, France, Germany, the | Transfer of Jurisdiction of Ex-| 


Netherlands, Belgium, and Austria. Re- 
ports on the results of these investiga- 
tions are in course of preparation. 


Appropriations Approved 
For Four Departments 


The Senate January 3 passed the ap- 
propriation bill for the Departments of 
State, Justice, Commerce and Labor (H. 
R. 15569) carrying a total of $111,901,- 


| 27.43. 
The Senate altered the measure as it} 


A study of the methods of collecting | 


and preserving pollen as published in 
‘the Department’s Circular No, 46-C, fol- 
| lows in full text: 

As early as 1831 Elliotson suggested, 
but offered no experimental proof, that 
hay fever is caused by the flowers of 
jthe grasses or by their pollen. | 


appropriation for the Aeronautics 


the past year were effective and should | Branch of the Department of Commerce 
be continued. He said that he should|>y $83,640, giving the branch the total 


recommended by the Bureau of Budget, 
$263,210. 


Complete 
News Summary 
and Index 


... of every article in 
this issue will be 
found on the Back 
Page. 


The News Summary 
is classified by topics 
every day for the 
convenience of the 
reader. 


Committee, Mr. Call added, that the|came from the House by increasing the | 


jices. The chief justice would 


| 


;would precipitate 


isting Tribunals Sought. 


A “United States Court of Adminis- 
trative Justice’ would be established by | 
a bill (S. 5145) introduced in the Sen-| 
ate January 3, by Senator Norris (Rep.) 
of Nebraska. The proposed court 
would have jurisdiction over all claims 
against the United States, and other 
courts now devoted exclusively to 
handling such claims would be abolished. | 

Senator Norris, who is chairman of 
the Senate Committee on the Judiciary, 
declared that he expected no action on 
the bill this session, but hoped that it) 
discussion looking 
toward such a reform, 

The purpose of the measure, he said, | 
was to bring about expedition and effi- | 
ciency in the settlement of claims against | 
the United States by creating a sin | 
court to hear and determine all clains 
and controversies to which the United 
States is a party. 

The Norris bill would provide for the 
creation of the new court to be composed 
of a chief justice and 12 associate just- | 
receive 
a salary of $12,500 a year and the | 
associate justices $12,000, All would be | 


|appointed by the President subject to 


confirmation by the Senate and would 
hold office during, good behavior. The 
initial appointments, however, would be 
taken care of by transferring the Chief 
Justice of the United States Court of 
Claims to the new Court as its Chief 
Justice and would transfer the other 
members of the Court of Claims and of 
the United States Court of Customs 
Appeals as associate justices, 

The new court would take over the 


jurisdiction now exercised by the Court | 


of Claims, the Court of Customs Ap- 
peals, the United States Board of Tax 
Appeals, the power of the District Courts 
with respect to suits against the United 


in the Treasury’s general fund was 
$17,040,205,167.40 on December 31, 
1928, as against $17,746,009,650.71 a 
year before, and $25,478,592,113.25 on 
August 31, 1919, when the war debt was 
at its peak. 

For the first half of the fiscal year | 


| 1929, also ended December 31, the state- | 
|}ment showed a 


deficit of $168,475,- 
696.76. For the corresponding period 
of the fiscal year 1928 there was a sur- | 


Gross Debt Reduced Senate Is 


Senator 


Urged 
To Ratify Treaty ~ 


Renouncing War 


Borah Calls Up 
Measure and Make Ad- 
dress in Defense of 

Provisions, 


‘Question Debated 


In Open Session 


No Obligation Rests On United 
States to Enforce Agreement, 
Says Chairman of Foreign 
Relations Committee. 


‘Annual Supply Bill 


509,371.29, whereas a ee ? 
BO. iene, the ee ye paseane, | Senator Borah (Rep.), of Idaho, chair- 
—_—_—_—- /man of the Committee on Foreign Rela- 


| tions, opened the campaign for ratifica- 


sea of the Kellogg multilateral treaty 
|for renunciation of war with a speech 
the Senate, January 3. 

| He denied that the treaty would inter- 
|fere with any nation’s inherent right to 
defend itself, and asserted that it im- 
poses no obligation upon the United 
States to use force to punish any nation 
|which might violate its provisions. 

| Contrary to its usual custom when 
Recom: | treaties are being considered, the Senate 
| debated the Kellogg treaty in open ses- 
|sion, in accordance with an unanimous 
consent agreement made before the 
Christmas holidays. 


Hyperthetical Questions Asked. 


Senator Borah’s speech was_ inter- 


The apropriation bill for the Depart- | eee rath one ee R pron 


ment of War for the fiscal year ending | (Rep.), of California, Shipstead (Farm- 


[Continued on Page 7, Column 1.] 


For War Department 
Is Reported to House 


Measure Carriers 
mendations from Commit- 


tee of $435,128,415 of 


Direct Appropriations. 


| June 30, 1930 (H. R. 15712), carrying ajer-Labor), of Minnesota, and Robinson 


total of $435,128,415 of direct appropria- | (Rep.), of Indiana, who asked for am in- 


| Agriculture, and H. R. 15569 for the De- 


tions for the military establishment, was 
reported to the House by the Committee 
on Appropriations January 3. 

It is the fifth of the 11 regular annual 


| supply bills of the session, the other four | 


having been passed by the House and | 
sent to the Senate. Of these four, one, | 
the Treasury,Post Office bill (H. R.| 
14801) already fa wecome Public 


Law t 


|terpretation of the obligations of the 


United States in hypothetical cases in- 
volving possible violations of the Mon- 
roe Doctrine, or the imposition of stanc- 
tions by the League of Nations such as 
would conflict with American interests. 

Senator Borah insisted that in no case 
would the United States be obligated to 


go to war and declared that a violation’ .. 


of the Monroe Docttine would justify the 


| 639; the Department of Interior bill (H. United States in resorting to any meth- 


R. 15089) has also passed the Senate; | oq. it might desire because the United 


and H. R. 15386 for the Department of 


partments of State, Justice, Commerce 
and Labor, are pending in the Senate. | 
Other Appropriations Favored. | 


| States would then be confronted with a 
| question of self defense. 


Treaty Is Called Up. 
The treaty came before the Senate 


Besides the direct appropriations in| without objection on motion of Senator 
the War Department bill, the measure | Borah, immediately following the con- 
also authorizes $3,000,000 of contracts | clusion by the Chairman of the Com- 


and use of $300,000 of what are known as 
purchase-of-discharge funds. There also 
are in addition to the sums, automatic 
appropriations aggregating $9,663,415 of | 
permanent annual appropriations, for 
military and nonmilitary purposes of the 
War Department, for the same fiscal | 
year, under acts of previous sessions of 
Congress. 

The direct appropriations, after taking 
into account reappropriations of unex- 
pended balances and the use of purchase- 
of-discharge funds, exceeds the current 
balances and the use of purchase-of-dis- 
fiscal year appropriations of $35,111,774 


| Committee 


mittee on Naval Affairs, Senator Hale 
(Rep.), of Maine, of a speech on the 
cruiser construction program. 

Only two articles are contained in the 
multilateral treaty, the Chairman of the 
on Foreign Relations ex- 
plained. The first condemns recourse to 
war as a solution of international dif- 


| ferences, and the second provides that 
/a settlement or solution of international 


controversies shall never be sought ex- 
cept by pacific means. 

“The practical feature of the treaty 
is contained in Article 2,” declared Sen- 
ator Borah, pointing out that 15 nations 


| Office of Secretary of War, 


This | 


| theory was proved to be correct by the | 


experiments of Blackley in 1865 and later 


[Continued on Page 2, Column 5.] | 


4 


States; and the special powers of the 
Turn to Back Page |lumbia in cases where writs of mandamus 
or injunctions ‘are sought against of- 
ficials of the Federal Goverment, 


Supreme Court of the District of Co- | 
| 


| 


and the Budget estimates by $256,608. 
Summary of Recomméndations. 

A summary of the amounts recom- 
mended in the bill as reported follows: 
including 
salaries, contingent expenses of Depart- 
ment, stationery, postage, printing and 
binding and contingencies of the Army, 
$919,742. General staff corps, including 
contingencies of military intelligence 
division, Army War College, and salaries 
of officers of chief of staff, $364,000. In- 
spector-General, salaries $27,000. Ad- 
jutant general, including, contingencies 
of headquarters of military departments, 
Command and General Staff School at 
Fort Leavenworth, military post ex- 
changes, ahd salaries, $1,539.671. Judge 
Advocate General, salaries, $112.300. Fi- 
nance Department, including $133,550,- 
368 for pay, etc., of the Army, together 
with other amounts for mileage, courts- 
martial expenses, apprehension of de- 
serters, finance service employes, claims 
for damage to and loss of property, 


signed the pact, that all but three or four 
have adhered to it, and that “the indica- 
tions are that these will later adhere.” 


History of Treaty Recited. 

Senator Borah briefly sketched the his- 
tory of the Kellogg pact, beginning with 
a public. statement on April 6, 1927, by 
Premier Briand of France, to the effect 
that his country would be willing to sub- 
scribe publicly with the United States 
in agreements to outlaw war. This led 
to much discussion throughout the -vorld, 
he said, and later on the French Govern- 
ment submitted to our Government a pro- 
posal which was exactly the same as the 
multilateral treaty, with the single ex- 
ception of being bilateral. 

This proposal, continued the Senator, 
was discussed by the Secretary of State, 
Frank B. Kellogg, meeting with the Sen- 
ate Foreign Relations Committee. Sec- 
retary Kellogg then answered the French 
Government, suggesting only that the 

| treaty be made multilateral. 

The Government felt that a bilateral 
treaty might be interpreted as in the 
nature of an alliance, Senator Borah 
stated. 

Correspondence Explained. 

A vast amount of correspondence has 
since followed between the , eventual 
signatories of the pact, said the Senator, 
“much of which to my mind is now im- 


[Continued on Page 2, Column 2.) 


Rehearing Is Denied 
To Radio Corporation 


Supreme Court Refuses to Open 


Issue of Trust Law Violation [Continued on Page 3, Column 4] 


The Supreme Court of the United Court to Take Action 
States has just denied a petition for a | In Utilities Inquiry 


rehearing in the case of Radio Corpora- | 
tion of America v. Arthur D. Lord et al., 
No. 508. The Court had previously de- 
nied a petition for a writ of certiorari 
to the Circuit Court of Appeals for the 
Third Circuit on November 26, 1928. 
This case presents the question of 
whether the owner of a patent on a 
|radio set, including the tubes, may not 
grant manufacturing licenses to others, | 1 
under which the licensor retains to him-| duce certain records of the company 
self the right to make and supply to the| and to answer various questions, has 
licensee certain essential parts of the | been made returnable January 8 in the 
patented structure—the licensee being | United States District Court for the 
given the right to make the rest of the | Southern District of New York, it was 
parts and to assemble the entire article | announced January 3 by the Federal § 
upon completion. Trade Commission. 
The brief, in support of a petition for It is not believed, it was stated at the 
a writ of certiorari filed by the Radio| Commission’s offices, that the case can 
| Corporation of America, states that that be tried on that date but it is expected 
concern is one of the pioneers in develop. | that when the defendants’ answer is 
ment of modern radio reception and thai filed an early date for the hearing will 
it holds certain patents on fundamental either be fixed or agreed upon. : 
parts of a radio receiving set. With the 
| development of this new industry, var- in the court on December 1, 1928, foly™ 
|ious competitors were found to be in- | lowing the refusal of certain officers i 
fringing on the patent rights of the| employes of the company to obey sub= 
Radio Corporation, the brief declares, | poenas issued by the Commission for the 


Order to Produce Books of 
Company Is in Issue. 


The application of the Federal Trade 
Commission for a court order requiring 
certain officers and employes of the 
Electric Bond & Share Company to pro- 


The Commission filed its applicatioy 


[Continued on Page 5, Column 5.) 
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‘Government Defeated 
At General Elections 
Held in New Zealand 


Victory Was Won by United 
‘Party Over Opposing 
Faction, Says Ameri- 
can Consul General. 


ve 


Geneal elections in New Zealand re- 
sulted in the defeat of the Government 
party and a victory of the United party 
under Sir Joseph Ward, according to a re- 

rt received by the Department of State 

rom the American Consul General in 
Wellington, W. L. Lowrie. 4 

The elections also resulted in the de- 
feat of prohibition by a vote of 294,453 
votes for prohibition and 574,502 votes 
for the continuance of licensed bars. 

Complete Victory. Unexpected. 
Mr. Lowrie’s report follows in full 


text: 


General elections held throughout New | 


Zealand resulted in a decided defeat for 
the Government and the downfall of the 
Coates administration. . 

Although it had been anticipated that 


the reform (Government) party would | 


lose a few seats in Parliament, no pre- 
election estimate foreshadowed the com- 
plete vistory of the United party under 
the leadership of Sir Joseph Ward. 
cluded in the defeated candidates for Par- 
liament were four Cabinet ministers who 
have resigned their portfolios. 
Parliament has been called to meet on 
December 4, when a no-confidence reso- 
lution will be introduced and in all prob- 
ability Mr. Coates will resign as Prime 
Minister and Sir Joseph Ward will be 
summoned by the Governor General to 
form a Cabinet. 
Official Election Returns. 
Official returns give the parties the 
following numerical representation in 
the new Parliament: Reform (Govern- 
ment), 28; United, 27; Labor, 19; In- 
dependent, 5; Country, 1; total, 80. 
he last Parliament consisted of: Re- 
form (Government), 53; Labor, 14; 
United, 11; Independent, 2. ; 
The election resulted in a gain of one 


seat and a loss of 24 seats for the Gov- | 


ernment, a gain of 18 and a loss of 2 
seats for the United Party, a gain of 
eight and a loss of three seats by the 
Independents. 
Cabinet Ministers Replaced. 
The four defeated Cabinet ministers 


P 


2692) 


an American Treaty 


Drafted by International Conference 


Convention Provides for Peaceful Settlement of Contro- 
versies of Juridical Nature. 


The Arbitration Committee of the Pan 


of Arbitration Agreement Reached 


With Germany for 


. : 5 s 
{than two States directly interested in Mixed Claims Commission 


Settling War Claims 


THE UNITED STATES DAILY: FRIDAY, JANUARY 4, 1929 


an 





Demand for Pollen to 


Results in Improved Methods of Collecting 


AvutuHontzep STATEMENTS ONL F 
PusiisHep Without ComMENT BY THE Unirep Stiies Dairy 


Treat Ha y-Fever 


Experiments With Plants by Department of Agriculture 
Said to Have Resulted Satisfactorily. 


[Continued from Page 1.] 


American Conference on Arbitration and ; the same controversy, and the interests 
Conciliation announced on January 8 a | of two or more of them are similar, the 
draft treaty of peace for the nations of | State or States who are on the same 
the Western Hemisphere. The conven- |side of the question may increase the 


To Receive Evidénce in 
Certain Cases Until 


In- | 


tion drawn up by the Committee re; 


vides for the arbitration of all juri 
questions except domestic questions and 
those affecting third parties. A protocol 
for progressive arbitration also was ap- 
proved. The full text of the treaty sub- 
mitted by the Arbitration Committee 
follows: oy : 
The Governments of Venezuela, Chile, 
Bolivia, Uruguay, Costa Rica, Peru, 
Honduras, Guatemala, Haiti, Ecuador, 
Colombia, Brazil, Panama, Paraguay, 
Nicaragua, Mexico, El Salvador, the Do- 
minican Republic, Cuba, and the United 
|States of America, represented at 
ithe Conference on Conciliation and 
| Arbitration, assembled at Washing- 
lton, pursuant to the _ resolution 
adopted on February 18, 1928, by the 
| Sixth International Conference of Amer- 
ican States, held in the city of Havana; 
In accordance with the solemn declara- 


effect that the American republics con- 
demn war as an instrument of national 
policy and adopt obligatory arbitration 
|as the means for the settlement of their 
| character; 

Being convinced that the republics of 


the New World, governed by the princi- | 


|ples, institutions and practices of de- 


mocracy and bound furthermore by mu- | 
tual.interests, which are increasing each | 


day, have not only the necessity but 
also the duty of avoiding the disturbance 
of continental harmony whenever differ- 
'enees which are susceptible of judicial 
| decision arise among them; 

Conscious of the great moral and ma- 
terial benefits which peace offers to 
humanity and that the sentiment and 
opinion of America demand, without de- 
lay, the organization of an arbitral sys- 
tem which shall strengthen the perma- 
nent reign of justice and law; 

And animated by the purpose of giv- 
ing conventional form to these postu- 
lates and aspirations with the minimum 
exceptions which they have considered | 
indispensable to safeguard the _inde- 
pendence and sovereignty of the States 
and in the most ample manner possible 


tions made at said conference, to the | 


number of arbitrators on the Court, pro- August 1 Next. 
| vided that in all cases the parties on 
leach side of the controversy shall ap- | 
point an equal number of arbitrators. 
There shall also be a presiding arbi- 
trator selected in the same manner as 
, that provided in the last paragraph of 
| Article III, the parties on each side of 
the controversy being regarded as a 
!single party for the purpose of making 
j the designation therein described. 
| Article VII.—The award duly pro- 
|nounced and notified to the parties, set- 
{tles the dispute definitely and without 
!appeal. Differences which arise with re- 
‘gard to its interpretation or execution 
shall be submitted to the decision of the 
Court which rendered the award. 
Article VIII.—The reservations made 
by one of the High Contracting Parties 
shall have the effect that the other Con- 
tracting parties are not bound with re- 
spect to the party making the reserva- 
tions except to the same extent as that 
expressed therein. 


| As the result of an agreement con- 
| cluded by the United States and Ger- 
many, 
|claims prior to July 1, 1928, have until 
| August 1, 1929, to present evidence to the 
Mixed Claims Commission, the Depart- 
ment of State has announced, A sum- 
mary of the statement was published in 
|the issue of January 3. The full text of 
the Department’s statement follows: 

An agreement was concluded between 
, the United States and Germany by notes 
‘exchanged between the Secretary of 
State and the German Ambassador on 


December 31, 1928, with respect to the 
submission to the Mixed Claims Commis- 
sion, United States and Germany, of so- 
called late claims. 


Time Was Extended, 


by the studies of Wyman in 1872 and | erally available. Some data, however, 
those of Marsh in 1877. Dunbar and his | have been obtained in regard to the yield 
coworkers demonstrated in 1902 that the from timothy and ragweed. Timothy 
protein of the pollen grains is the active | plants collected by the writer at the Ar- 
agent in causing the disease. It has been | lington Experiment Farm, Rosslyn, Va., 
discovered also that protein from the dust | and at the United States Soldiers’ Home, 
of certain seeds and plants and from the | Washington, D. C., in the late afternoon 
dandruff of some animals, such as cats, were brought to the laboratory with the 


war claimants who have filed | horses, and rabibts, causes hay fever and | stems wrapped in moist sacks and placed | ee 


thma in sensitive individuals. 

Recently Csonka, Bernton, and Jones, 
| working with the pollen of certain 
|grasses, have obtained interesting re- 
sults in the treatment of hay fever with 
different protein fractions from the same 
| pollen. Other experiments have demon- 
|strated that hay fever can often be 
| treated successfully by the use of ex- 
tracts prepared from the pollen to which 


immediately in the tank of water. Only 
those plants that were in full bloom were 
collected. After three ‘days the yield 
of pollen, calculated on the air-dry weight 
;of the plants, was 0.525 per cent. This 
|yield is much higher than that reported 
'by Evans, who collected timothy plants 
of two varieties from two different areas 
jlate one afternoon and spread them on 
‘the floor with the stems wrapped in wet 
| the individual is sensitive. ee ear ee and the flowering heads laid on 
/there is an increasing demand for wind-| paper. The next day he observed that 
borne pollen, and the object of the work/only 65 per cent of the plants in the 
herein described is to give information first area were in bloom, whereas in the 
concerning the best methods for col-| second area 95 per cent were in bloom. 
lecting such pollens in quantity and in|The yield of pollen from the plants of 
|a pure condition. the first area, calculated on the basis of 

Various methods of collecting pollen| air-dry weight, was about 0.11 per cent, 
have been tried in previous years, but| while from those of the second area the 


| as 


| 


y Are Presenten Herern, Bernd 


Cases of Influenza 
- Decrease in Number, 
Particularly in West 


Reports to Public Health 
Service Indicate That Epi- 
demic Is Moving 
Eastward 


| A decrease of approximately 88,000 in 
the number of influenza cases in the 
United States for the week ended: De- 
mber 29, as compared with the preced- 
|ing week was announced by the United 
| States Public Health Service January 3 
‘on the basis of reports from 40 States. 
The total of cases for last week was re- 
ported as 162,288, as against 252,066 the 
| week before. 
| The total does not include a report 
|from Virginia, which for the week ended 
December 22 reported 40,000 new cases, 
while seven other states, including New 
York and Pennsylvania, do not report 
influenza cases. Also, it was explained 
that the Public Health Service estimates 
that only one-fifth of the actual number 
of new cases are reported. 
Epidemic Moving Eastward. 

Practically all of the decrease shown 

in the reports for the December 29 week 





|international differences of a juridical 


Constitutional Method 


Of Ratification Provided 


Article IX.—The present Treaty shall 
be ratified by the High Contracting Par- 
ties in conformity with their respective 
constitutional procedures. 

The original Treaty and the instru- 
ments of ratification shall be deposited 
in the Department of State of the 
United States of America which shall 
give notice of the ratifications through 
| diplomatic channels to the other signa- 
| torye Governments and the Treaty shall 
enter into effect for the High Contract- 
ing Parties in the order that they de- 
| posit their ratifications. 

This Treaty. shall remain in force in- 
definitely, but it may be denounced by 
|means of one year’s previous notice 
|at the expiration of which it shall 
cease to be in force as regards the party 
| Sooonsinns the same, but shall remain 
|in force as regards the other signa- 
{tories. Notice of the denunciation shall 
be addressed to the Department of State 


By the terms of notes exchanged be- 
tween the two Governments at the time 
of signing the Claims Agreement on 
| August 10, 1922, it was provided that 
|notice of all claims should be submitted 
| to the Mixed Claims Commission within 
la specified period of time. Severai 
;thousand claimants for one reason or 
another failed to file with the Depart- 
ment of State or with the American 
Agent before the Mixed Claims Commis- 
sion notice of their claims within the 
time prescribed by the two Governments 
|for filing notice with the Commission, 
Section 2 (j) of the “Settlement of War 
| Claims Act of 1928,” approved by the 
| President on March 10, 1928, provided 
that: 
| “The President is requested to enter 
,into an agreement with the German 
Government by which the Mixed Claims 
| Commission will be given jurisdiction of 
‘and authorized to decide claims of the 
|same chaarcter as those of which the 
Commission now has jurisdiction, notice 


are G. F. Anderson, 0. J. Hawkins, A.| under present international conditions, 


of the United States of America, which | of which is filed with the Department of 
| will transmit it for appropriate action | State before July 1, 1928. If such agree- 
| to the other signatory Governments. |ment is entered into before January 1, 

Any American State not a signatory 1929, awards in respect of such claims 
of this Treaty may adhere to the same shall be certified under subsection (a) 


D. McLeod, and S. J. Rolleston. Their | 
portfolios have been redistributed among 
the remaining ministers as follows: J.! 
G. Coates, Mines and Agriculture; W. 
Downie Stewart, Attorney General, Jus- | 
tice, and Defence; J. A, Young, Indus- | 
tries and Commerce; R. A. Wright, 
Labor; K. S. Williams; Lands and Com- 
missioner of State Forests. . | 

The country now faces a most difficult 
position, as neither of the three main 
parties has a majority in Parliament. 
The Laborites have lost their position 


as “Opposition” leaders, and this falls | 
to the United Party as second in point) 


of number. A coalition ministry is pre- 

dicted, and this seems to be the only 

solution of the legislative problem. 
Hard Task for New Leader. 

In any event Sir Joseph Ward, who is 
72 years old and not in good health, will 
have the hardest task ever imposed on 
a party leader in New Zealand. He is 
a veteran statesman, having entered Par- 
liament as Liberal in 1887. 

Ward has been a cabinet minister sev- 
eral times and altogether has a distin- 


have resolved to effect the present|}, transmitting the official instrument 
Treaty, and for that purpose have desig- | scttin Bg s 

3 as ee | g.forth such adherence, to the De- | 
nated the Plenipottentiaries hereinafter | partment of State of the United States | 
named; of America which will notify the other) 


Articles of Agreement High Contracting Parties thereof in the 
In Arbitration Treaty manner heretofore mentioned. 


| In witness whereof the above men- 
Who, after having deposited their full | 


tioned. 
powers, found in good and due form by | In witness whereof the above men- 
the Conference, have agreed upon the 


and shall be in ail other respects subject 
to the provisions of this section.” 


Agreement Is Reached. 
Shortly after the passage of this Act, 


| the Department of State took up with the 


German Government the matter of con- 
cluding an agreement extending the 


! jurisdiction of the Commission to include 


late claims which had been notified to 
the Department of State prior to July 


Tt 
|in which the flowering plants may be 


| 
| 


they have not always proved entirely sat- 
isfactory for providing pollen in quantity 
}and of acceptable purity. 
ers, noticing that pollen is usually shed 
soon after sunrise, attempted to gather 
it in the eariy morning by shaking it 
from the plants into containers. In the 
/morning the plants are likely to be wet 
with dew; therefore only a small pro- 
| portion of the pollen can be shaken from 
|them. Another method was to place pa- 
per bags over the blooms and leave them 
for several days, after which the bags 
were removed and the pollen shaken out. 
'This method also has its disadvantage, 
|since the bags trap. many small insects 
which are frequently on flowers at this 
time and which when released carry with 
them a considerable. portion of the pol- 
|len. The bagging method, however, can 
{be used successfully with some plants, 
| such as corn and sorghum, 

The writer found that if cut at the 
| proper blooming stage and the stems 
wrapped in wet burlap or sacks, most of 
|the plants from which he collected pollen 
can be kept in such condition that the 
blooms wilt continue to shed their pollen 
|for hours or even days. One disadvan- 
| tage, however,-is that moisture from the 
wet covering coming in contact with the 
pollen frequently causes it to mold or 
results in the bursting of the grains, 
thereby causing considerable loss. 


Metal Tanks Found 
To Be Most Satisfactory 


Specially designed metal pans or tanks, 





kept with the stems in water and the 
tops projecting over the sides, have also 


Early observ- | 


|yield was 0.23 per cent. 
! 


| Time of Pollination 
' Varies With Season 


These results would seem to indicate 

that the yield of pollen depends Jargely 
upon the stage of growth at which the 
plants are cut and the method by which 
pollen is collected. 
At another time two lots of ragweed 
collected by the writer were kept in the 
| tank six days, and the pollen was col- 
jlected every other day. The yield of 
pollen from these two lots was, respec- 
tively, 0.125 and 0.157 per cent. 

Some plants do not shed pollen in any 
considerable quantity; others have con- 
| Siderable pollen but only a short bloom- 
|ing period; while still others have a con- 
tinuous blooming period of several weeks. 


} 


and that the temperature and sunlight 
| have been normal, it may be expected 
that plants from these various types will 
yield the maximum quantity of pollen 
obtainable. 

The time of pollination varies with the 
season. If the weather is warm and 
bright, the blooming period may be con- 





| Assuming, however, that the plants are | 
j collected at the proper stage of growth! 


; are accounted for by the States of Kan- 
| Base Iowa, North Dakota, Wisconsin and 
| Montana, which showed an aggregate re- 
| duction in cases of 87,200. This, it was 
| stated orally at the Public Health Serv- 
‘ice, confirms the opinion that the epi- 
demic has passed its peak in the West, 
and now is moving toward eastern States. 

Increases were shown in reports from 
Indiana, Ohio, Oklahoma, Michigan, 
Maryland, Maine, and a few other States. 
, Mississippi reported an increase of ‘20,- 
000 cases, while Iowa reported a decline 
of 58,000 cases. 


_ Reports received January 4 by the Pub- 
lic Health Service, supplementing those 
received up to January 3 were: Rhode 
|Island 9; Ohio, 6,957; Indiana, 3,518; 
| Nebraska, 909; Delaware, 16; South 
Carolina; 7,885; Oklahoma, 8,205; Texas, 
| 160; Arizona, 495; California, 1,232; Dis- 
| trict of Columbia, 293. 
Pneumonia Deaths Increase. 

| The weekly review of the prevalence 
of communicable diseases, made public 
by the Public Health Service January 3 
|shows that deaths from influenza and 
pneumonia for the week ended December 
| 15, as compared with the corresponding 
week of last year, more than doubled. 
For the 1928 week 92 cities with a popu- 
lation of approximately 30,500,000 re- 


siderably advanced; if the weather ‘is 
cold and damp, late blooming may be}! 
expected. The first large influx of pollen 
comes from the various trees and shrubs | 
that bloom in the early spring, 
fore their leaves appear. Catkins from 
the oak, hickory, wa!nut, and alder begin | 
to shed large quantities of pollen as 
as the middle of March if the w 
favorable, and as a rule the peak is} 
reached by the first to the middle of 


mated 


more than 30,445,000. 


| ported 1,586 deaths as against 755 for 
the same week of last year. 
text of the weekly review follows: 

The 97 cities reporting cases used in 
often be-| the following table are situated in all 
; parts of the country and have an esti- 
aggregate population of more 
early | than 30,850,000. 
eather is| tion of the 92 cit 


The full 


The estimated popula- 
ies reporting deaths is 
Weeks ended 


tioned Plenipotentiaries have signed this 
following: Treaty in Spanish, English, Portuguese 
Article I—The High Contracting 
| Parties bind themselves to submit to 
arbitration all differences of an inter- 
national character which have arisen 
jor may arise between them by 
|virtue of a claim of: right made 
|by one against the other under 
Treaty or otherwise, which it has not 
been possible to adjust by diplomacy 
|and which are juridical in their nature 
| by reason of being susceptible of de- 
jcision by the application of the prin- 
| ciples of law. 
| There shall be considered as included 
among the questions of juridical char- 
acter: 


guished career. A ready speaker and a} 
forceful personality, he is responsible for | 
the rapid growth and final success of the; (¢) The existence of any fact which, 
United Party. if established, would constitute a breach 

One of the principal features of this! of an international obligation; 
party’s platform which appealed to a| (d) The nature and extent of the rep- 
large section of the voting public is the| aration to be made for the breach of 
proposal to borrow £70,000,000 (about | an international obligation. 
$350,000,000) for public improvements,! The provisions of this Treaty shall 
including railways and hydroelectric! not preculde any of the Parties, before 
plants, advances to settlers, assistance | resorting to arbitration, from having 
to secondary industries, farm loans, etc.| recourse to procedures of investigation 

Party Division of Vote. jand conciliation established in conven- 

The total vote cast at the elections | tions then in force between them. 
was 731,771 (out of a population of| Article IIl.—There are excepted from 
1,389,076, exclusive of Maoris), divided! the stipulations of this Treaty the fol- 
as follows: |lowing controversies: 

262,907 (a) Those which are within the do- | 
. 221,789 | mestic jurisdiction of any of the parties 
. 196,572 | to the dispute and are not controlled by 

12,009 | international law; and 
38.494| (b) Those which affect the interest or 
. | refer to the action of a State not a party 
|to this Treaty. | 

Article I1I.—The arbitrator or tribunal 


(a) The interpretation of a Treaty; 
(b) Any question of international law; 


Country 
Independent 


781,771 
The Labor party has made rapid gains 


“House Committee on the Judiciary, of 


/of study in the Budget Office and the 


1, 1928, 

The agreement which was concluded on 
December 31, 1928, provides, among other 
things, that all such late claims of the 
character of which the awe Claims 
Commission now has juris ion under 
the agreement of 1922 shall be presented 
to the Commission with supporting evi- 
dence within six months from February 
| Sars 1, 1929. The German Government is al- 
| Bill Introduced by Mr. Cram.- lowed six months in which to present its 
sf reply to each claim filed. The agreement 
| ton Provides Standard will not permit of the submission of 
x claims unless they were notified to the 
| Requirements. Department of State prior to July 1, 1928, 


and French and~hereunto affix their re- 
spective seals. 


Uniformity Is Urged. 
In Federal Contracts 


| 


Uniformity of requirements in Gov- 
ernment contracts is proposed in a bill 
which Representative Cramton (Rep.), of 
Lapeer, Mich. Chairman of the House | 
Appropriations Subcommittee on the In- 
terior Department, introduced in the} 
House on January 3. The bill incorpo- 
rates provisions in a bill (H. R. 5767), | 
which he introduced a year ago, with 
changes based on suggestions made 
at hearings before a subcommittee of the 


‘Two New Colleges 


Institutions Established at Sa- 
loniki and Jerusalem. 


Two interesting universities of the 
Near East that have recently come into 


which subcommittee . Representative | existence, one at Saloniki and the other 


| Christopherson (Rep.), of Sioux Falls, at Jerusalem, are described in a state- 


D., is Chairman. 
The full text of Representative Cram- 
ton’s statement follows: 

This bill which is to establish uniform 
requirements affecting Government con- 
tracts is the result of some four years 


ment made public on January 3, based 
upon a bulletin just issued by the Bureau 
of Education. 

The statement in full text follows: 


». 


15 professors and 100 students. It offers 
the classical studies. A chair of Hebrew 


| was created and a professor appointed in 
1927. The intention is to transfer to 


General Accounting Office and through 
the Interdepartmental Board of Con- 
tracts and Adjustments. 

A year ago I introduced the original 


Opened in Near East 


The University of Saloniki began with | 


in popularity in recent years and it will 
have a powerful influence in the new 
Parliament. 

New Zealand allows its aboriginal peo- 


ple. the Maoris, the benefits of demo- | 


eratic franchise. This is a unique situa- 
tion. The Maoris have four representa- 
tives in Parliament and their elections 
take place the day before the European 
elections. 

There are no rolls and voting is done 
by declaration, A deputy returning of- 
ficer and an assistant ascertain from 
the voter his name, age, tribe, sub-tribe, 
place of abode and whether he is on any 
European electoral roll. 

If the applicant gives sufficient proof 
that he is entitled to vote, the deputy 
reads the candidates names to him and 
his vote is recorded. Of a total Maori 
population of about 50,000 enly 15,000 
to 20,000 vote at the elections. 

Explanation of Deficit. 

Although Mr. Coates, Prime Minister, 
was returned to Parliament by a ma- 
jority of 2,475 over his Labor opponent, 
the defeat of the Government party 
must be regarded as a rebuke to him and 
his policies. Unemployment, the trouble 
in Mandated Samoa, failure to supply 
funds for settlers, and increased tax- 
ation are some of the reasons assigned 
fer Lis downfall. 

Undoubtedly his inexperience and an 
overbearing personality were responsi- 
ble in part for the result of the election. 
He campaigned throughout the country 
and aalieered numerous speeches in 
support of his Government policies, 


r. Coates has not been friendly | 


toward American trade and has in- 
sisted on the purchase by public work 
departments of British apparatus and 
material despite lower prices offered by 
United States concerns. The tariff re- 
vision under his administration was di- 
rected against American importations. 
Whether or not Sir Joseph Ward, if 
he succeeds in forming a Cabinet, will 
be more friendly is a question, He has 
had wide experience, is a well educated 
man and undoubtedly broader minded 
than Coates. f 
Public opinion, however, is so 
thoroughly saturated with “buy British 
ods” sentiment that the statesmen 
ve little latitude where foreign trade 
is concerned. 5 
Final figures in connection .with .the 
meaqneneing Poll” are as follows: 


~e 


‘7 
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| who shall decide the controversy shall be 
| designated by agreement of the parties. 
In the absence of an agreement the 
| following procedure shall be adopted: 
Each party shall nominate two arbi- 
| trators, of whom only one may be a na- 
| tional of said party or selected from the 
| persons whom said party has dezignated 
|as members of the Permanent Court of | 
| Arbitration at The Hague. The other | 
member may be of any other American 
nationality. The arbitrators shall in | 
turn select a fifth arbitrator who shall 
be the President of the Court. | 
Should the arbitrators be unable to 
| reach an agreement among themselves 
}for the selection of a fifth American | 
arbitration, as in lieu thereof, of another | 
who is not, each party shall designate a 
|non-American member of the Perma- 
nent Court of Arbitration at The Hague, 
and the two persons so designated shall 
| select the fifth arbitrator, who may be of 
|any nationality other than that of a} 
, Party to the dispute. 
| Article IV.—The parties’ to the dis- 
| pute shall formulate by common accord, 
|in each case, a special agreement which 
| Shall clearly define the particular sub- 
| Ject-matter of the controversy, the seat 
| of the Court, the rules which will be ob- 
served in the proceedings, and the other | 
{conditions to which the parties may | 
agree. | 
If an accord has not been reached | 
;with regard to the agreement within 
|three months reckoned from the date of 
| the installation of the Court, the agree- 
{ment shall be formulated by the Court, 
Article V.—In case of death, resigna- 
tion or incapacity of one of the arbitra- 
tors the vacancy shall be filled in the 
Same manner as the original appoint- 
ment, 
Article VI.—When 


| 


| 





there are more 


| bodies 


the University of Saloniki the Superior 


bill which bec H. R. 576 - 
oe oan 5767 and at School of Agriculture, now under the 


tracted very wide interest in the Govern- ; 2 

;ment service and on the part of those faculty of physics and mathematics of 

‘having business with the Government.| the University of Athens, and to create 
: . are g2¢ ateyi rv secti 

Hearings were held before a subcommit-| '" 1929 4 veterinary section. 

tee of the Judiciary Committee of the| The, new university is a governmental 


House, headed by Congressman Chris-|'g@nization financed by a tax of gshrec | 


per cent on the customs duty of the mer- 

|chandise imported through Saloniki, by 
gifts, the tuition fees of students, and 
aid from the Central Government. All 
professors are appointed by the ministry 
at Athens. 


topherson. 

In those hearings, numerous sugges- 
tions were made with reference to the 
bill and those suggestions have had ex- 
tended study by the Interdepartmental 
Board, The numerous changes in the| cs E 
bill of more or less importance are rec- University At Jerusalem. 
ommended by that Board and are em-| The Hebrew University at Jerusalem, 
bodied in the bill which I will reintro-| formally opened on April 1, 1925, after 
duce Thursday. 40 years or more of intermittent effort 

In transmitting this draft to me, the and planning, began as a number of in- 
Director of the Budget, General Lord, stitutes intended mainly for research. 
states: While it welcomes all students without 

“The draft herewith submitted em- "egard to sex, race, religion, or social 
the amendments that were Station, and the hope is that its work 
deemed advisable by the Board and | Will be of benefit to all mankind, the 
am informed by the Board that the Purposes of its founding were more 
present draft in all material respects specifically to bring an inspring influence 
has the approval of the departments and into the life of the Jewish peoples and 
independent establishments of the Gov-|their civilization; to provide a working 


| 


|eenment, including the municipal govern-| place for Jewish scholars and scientists; | 


neat of the District of Columbia and ‘? contribute to the revival of Hebrew; 
excepting alone the General Account- and to aid in the material development 
ing Office. With regard to the General|°f Palestine. The language of instruc- 
Accounting Office I am informed that tion is Hebrew. : 
the provisions of sections 7 and 9 are At present the university consists of 
not concurred in. a chemical institute and a microbiological 
“There is one section of this draft to institute, both inaugurated in 1924. An 
which I believe I should make specific institute of Jewish studies, a school of 
reference, namely, Section 9, which oriental studies, an institute of Palestine 
deals with liquidated damages and as, "atural history and a department of 
now worded confers upon the head of | hygiene were opened in 1926, An institute 
the department concerned the authority | of mathematics is in process of organiza- 
to remit the whole or any part of such| tion. 
damages as in his opinion may be just| The Jewish population of Palestine is 
and equitable. The Board advised’ me! growing rapidly, and its youth is knock- 
that this section had the unaninious ap-|iig at the door of the university -in 
proval of the departments and establish- | numbers that will go on increasing every 


ments, with the exception of the General | 
Accounting Office, 

“I again presented this matter to the 
President, who has authorized me to 
state that he approves the draft as now 

733,231] prerented by the Interdepartmental 

“Continuance,” which won by a con-| Board of Contracts and Adjustments,” 
siderable majority over “Prohibition,” I anticipate that Judge Christopher- 
| means the continuation of the present|$0n’s subcommittee will proceed with 
system of licensed bars. The anti-Pro- hearings on this revised bill in the near 
hibitionists are credited with an expendi-| future. I regard the bill as one of 
ture of'a very large sum in the campaign | Very great importance in bringing about | 
for the continuance of the present sys-| uniformity in the practicé of the Gov-| 
tem of liquor sales under license, ernment in its various departments and 


874,502 
.. 64,276 
294,453 


| Continuance 
| State Control 
| Prohibition 


ee 


oe 





| 


| tracts, 


year. 
Europe in search of a hospitable univer- 
sity is also growing and as the world’s 
economic conditions are adjusted, more 
and more of them will attend the Uni- 
versity of Jerusalem as a few have done 


already for graduate and research work. 
i“ 


The number of Jewish students in| 


been used to good advantage. The writer 


| has found a long galvanized metal tank 
|to be most satisfactory. This is so built 


that the flowering tops lean forward over 
a sloping front and thus discharge the 
pollen directly upon the surface below. 
This surface is covered with glazed pa- 
per, from which the pollen can’ very 
{easily be shaken off into containers. 

The tank may be made any length de- 
sired,- but it is important that it be shal- 
low enough to accommodate short-stem 
as well as long-stem plants. A water in- 
take is placed in the center of the bot- 
tom, and water outlets are placed in the 
ends about 1 inch from the top, so that 
the water may flow in both directions, 
thereby furnishing the plants with a con- 
tinuous supply of frash water. Such a 
tank keeps plants fresh until all the pol- 
len has been shed. 

The advantages of the tank are many: 
(1) The plants can be cut at any time 
of day, regardless of weather conditions, 
and can be kept fresh until all the pollen 
has been shed; (2) the thin layer of 
blooms permits proper light and ventila- 
; tion; (3) by hanging over the edge the 
| blooms shed the pollen directly upon the 
| paper with practically no loss; (4) the 
| pollen thus obtained is pure. This tank 
will be found useful for handling most 
varieties of flowering plants, Catkins 
and blooms from pine and sycamore must 
be handled in a different manner. 

To collect pollen of the best quality 
and in the greatest quantity it is essen- 
tial that the plants be cut at the proper 
blooming stage. The anthers are full and 
plump, and when blooms are in this con- 
| dition the pollen can be easily dislodged 
| with only a slight tap. Grasses, rag- 
| 





weed, hemp, wormseed, and various other 
plants should be gathered when the 
blooms are at this stage, 


Each Species of Plant 
| Must Be Kept Distinct 





/exposed to the sunlight for several 
hours, the pollea should be shaken off, 
then removed from the glazed paper and 
| placed in fine sieves to separate it from 
|any adhering parts of the plants. It 
should then be placed is shallow pans or 
|dishes and put in a drying oven at a 
| temperature not about 75 degrees centi- 
grade for 24 hours, Or it may be placed 
in strong sunlight for several hours 
|until the excess moisture has been re- 
moved. After this the pollen should be 
put into wide-mouthed bottles without 
stoppers and placed in a desiccator con- 
taining strong sulphuric acid and kept 
there until all traces of moisture have 
| been removed, 

The proper stage at which to collect 
catkins and the blooms of pine and syca- 
| more can be determined by rolling them 
| slightly in the hand. If pollen is de- 
posited they are ready to be gathered. 

hey may be-collected in baskets or 
buckets in the late afternoon and placed 
/in an ice box or in cold storage at a 
| temperature just above freezing. The 
;next day they should be removed and 
| spread in thin layers on the glazed paper 
away from draft. Soon the anthers open 
| and the pollen is expelled. 

It is essential that pollen from each 
species of- plant be kept entirley dis- 
|tinct. Although it is possible to dis- 
|tinguish the different pollens by means 
|of the microscope and by chemical ex- 
amination, the separation of mixed 
material would be entirely impracti- 
cable. 

At certain seasons of the year, espe- 
| cially in the late spring, there is a great 
overlapping of the blooming periods of 
| the several plants, and the pollen may | 
be carried by wind and insects from one | 
species .to another, This difficulty, | 
however, can be overcome by shaking the | 
plants gently but thoroughly before col- | 
| lecting them in the late afternoon. This | 


establishments in the making of con-| removes whatever pollen may be on the 


work of the General Accounting Office 


Through such uniformity the) surface, and what is shed later when the 


plants are placed in the tank will be 


will be materially simplified and due pro-| practically pure. 


tection of the interests of the Govern- 
ment will be made more easy. 


Information concerning the yield of 
pollen that may be expected is not gen- | 


» 


Each day, after the plants have been; 


April. The first grasses like Poa annua, 
begin to bloom in. March and continue to 
shed their pollen until about the middle 
of May. Other grasses, like sweet vernal, 
some of the fescues, Kentucky and 
Canada bluegrasses,. orchard grgss, red- 


top, Italian ryegrass, and timothy, in| 


the order named, reach their peaks about 
the middle of June. erm 


Besides these, a: great many\ weedy | 


plants, such as the plantains, docks, and 
sorrels, are blooming at this period and 


sheeding their pollen. About the first of | 


August the ragweeds, artemisias, worm- 
seed, and numerous other weedy plants, 
together with the fall grasses such as 
Johnson grass, quack grass, crowfoot, 
purple top, and numerous others are 
blooming and shed their pollen until the 
first heavy frost. A comprehensive list 
of plants with dates of pollination has 


been published by Bernton and also by | 


Moore,and La Grade. 
The collecting of pollen must be care- 
fully and intelligently done, since the 


necessity for furnishing a pure product | 


can‘ hardly be overestimated. If the 
collector is not a botanist it is necessary 
that he be thoroughly instructed by a 
competent person regarding the identity 
of the plants from which the pollen is 
to be collected. It is true that the pollen 
from the different plants can generally 
be indentified microscopically, but the 
collector must not depend on this means 
of controlling his work. 

The most practicable plan for pollen 
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collection which seems to have. been 
adopted by firms requiring this material 
is to engage reliable individuals for the 
| collection of whatever pollens are re- 
quired in the localities where the supply 
}is abundant. Proper instruction for the 
| person engaged, especially with reference 
to the identification of the plants. from 
| which collections are to be made, should 
be provided before the work is actually 
undertaken, 
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Expansive Program 
Of Higher Education 
Is Adopted in India 


Several Universities Estab- 
lished as Result of Recom- 
mendations of Research 
Commission. 


titties 

india has made more important and 
far-reaching changes in the realm of 
higher education since 1920 than any 
other country, it was stated January 3 
by the Department of the Interior. 

The statement, in full text, follows: 

According to the Bureau of Educa- 
tion, the Governor General of India, | 
some 10 years ago, appointed a commis- 
sion to make a thorough inquiry into | 
the affairs of the University of Calcutta | 
and its affiliated colleges, and to recom- | 
mend any changes of constitution, ad- 
ministration, and educational _ policy | 
which it deemed desirable. The thirteen- | 
volume report, rendered in 1919, con- 
stitutes a most valuable resume of the 
conditions of education throughout all 
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India, and indicates the lines of progress 
which it must take in the future. 
Two Main Problems. 

The commission was confronted by 
two very difficult problems—the medium 
of instruction, and the education of 
women. For the former, the general 
aim is that the educated classes of India 
shall be bilingual; and for the latter, 
the development of an enlightened pub- 
lic opinion that will recognize the 
supreme importance of the rapid de- 
velopment of women’s education, and 
will be ready to spend time, thought, 
and money in bringing it about. 

As a result of the report of the com- 
mission, several universities 
tablished as f. llows: 

The University of Dacca (Bengal) 
was founded in 1921 to create a new 
type of teaching. It was the residential 
university in India as opposed to the 
then affiliating type. 

It was to meet the desire of Mussul- 
maans of eastern Bengal to stimulate edu- 
cational progress in their community. It 
was to relieve the congestion at the 
University of Calcutta. Special atten- 
tion is given to Islamic studies, but the 
university is open to all students with- 
unt distinction of race, sex, creed, or 
class. 


| original proposal was for 15 16,000-ton | 


were es-| 





The University of Rangoon, founded 
December, 1920, includes University Col- 
lege and Judson College. The grounds 
comprise an estate of about 458 acres 
of fine ground on the outskirts of 
Rangoon. 

Both colleges have opened new depart- 


ments in biology, education, medicine, | 


and university extension. Both have in- 
stituted courses in forestry, engineering, 
geography, and geology. 

The University of Delhi became on 
May 1, 1922, a teaching and residential 
institution formed from three constitu- 
ent colleges formerly affiliated with the 
University of the Punjab. Aligahr 
Muslim University in 1920, the Uni- 
versity of Allahabad, in 1922, and the 
Nagpur University, established in 1923, 
all became residential teaching institu- 
tions. 

Agra University was established by 
Act VII of 1926, empowering it to af- 
filiate colleges in the United Provinces, 


Are PresENTED Herein, Berna 





Need for Additional Cruisers for Navy 
Is Pointed Out in Speech by Mr. Hale 


Chairman of Committee on Naval Affairs of Senate 
Opens Debate on Construction Measure. 


[Continued from Page 1.] 


would have to scrap about 64,000 tons of| lack of merchant ships, about two-thirds 
their present cruiser force. of it is being carried in foreign bottoms 
The first proposal of the British at the| we are now in a fair way, through the 
conference allowed for approximately! passage of the White-Jones | merchant 
600,000 tons of cruisers. Her later pro-| marine bill last winter, to build up our 
posals reduced this tonnage, but did not| own merchant marine and ultimately to 
come near meeting the offer of the United! carry in our own bottoms our proper pro- 
States, and all British offers included; portion of our own ocean trade. | Our 
two classes of ships with a limitation on | policy has been, and is now, to acquire as 
the 8-inch gun cruisers. The United | few outlying possessions as: possible. Be- 
States stated that it would consider no | ing almost devoid of overseas naval sta- 
offer over 400,000 tons. The representa- tions, we must in some way be able to 
tives of Japan were at all times in favor | guarantee from undue interference our 
of a low figure for a limitation. | ocean-going traffic. To shut off or cripple 
ae | our foreign commerce would bring an im- 
No Restrictions Proposed | mediate end to American prosperity. 
On Size of Cruisers | The one insurmountable bar to reach- 
The American demand was for a limi- | "8 97 agreement at the Geneva confer- 
: . tsers with | C2Ce for a proportionate reduction in 
tation of fotal tonnage. in cruisers with aval armament was the divergent naval 
ethin the limitation up to the 10,000 | needs of this country and Great Britain 


standard tons of the treaty cruiser. The | in regard to cruisers. Her present 


nie : a cruiser force, with her naval stations 
British contention was that on account| V1i0) everywhere command the com- 


ped cd "a nee ee | merce of the world, give her the control 


| 
ber of smaller cruisers and that therefore | of the seas. 


the number of ‘10,000-ton treaty cruisers} If we are to keep up our foreign trade 
should be limited. and build up our ocean commerce, we 


phe : : E must see to it that that ocean commerce 
required 70 to 75 cruisers, and. sought| 8 Suaranteed protection in peace and in 
to limit the construction of cruisers | ae ree ae oe nad . sok tae 
two classes, those of 10,000 tons, another and competing country, and how- 


Serna r friend] lations with that com- 
: 4 th f 7,500 tons | °Ve friendly our rela s com- | 
oa ee ae slimit of “-inch Prac | peting country may be, such a position | 


which proposal was later changed to|'s not to be tolerated. 


vakacaaniwier wt : rg Supremacy of the seas we do not seek, 
6,000-ton cruisers with 6-inch guns. Their | but the rights of our commerce when we | 


adic se ie : ..|and the rest of the world are at peace, | 
cruisers, which in one of their later offers | heer We abe outta atid ether coumtrinal 
was modified to 12. | 


are at war, and when we are ourselves | 
The position of the United States that | peljicerents, we must insist upon. 
a limitation be placed on the total ton- & $ P 


nage, with permission to build ships of Supply Bill Reported 


any size within that limitation up to the 
For War Department 





treaty limit of 10,000 tons, was main- 
tained throughout the conference by the 
American delegates, because on account 
of our almost entire lack of naval bases 
and the fact that our operations away 
from the fleet would necessarily be car- 
ried on overseas and in proximity to hos- 
tile bases, we need the maximum cruis- 
ing radius and maximum protection in 
armament, so that it is imperative that 
we build almost exclusively ships of the 
larger type. The smaller type of ship} 
with a lesser cruising radius would be | 
of little value to the United States, and | 


House Committee Recom- 


mends Appropriations of 
$435,128,415 for Year. 


[Continued from Page 1.] 
claims of officers for destruction of 





and to supplement the instruction in 
affiliated colleges by instituting teach- 
ing posts at selected centers. Women 
who have carried on private study are 
eligible for degrees and other academic 
distinctions. 

Phe Andhra University at Bezwada 
was created by an Act of 1926. The uni- 
versity area consists of 12 districts, and 
the colleges within these districts were 
previously affiliated with Madras Uni- 
versity, but are now affiliated with the 
new institution. 

The purposes of the university are, 
among other things, to promote the de- 
velopment of the study of Telugu, Kana- 
rese, Urdu, and Oriya and their use as 
media of instruction and examination; 
to maintain colleges and hostels; to 
erect, equip, and maintain laboratories 
and libraries; and to provide funds for 
the maintenance of a publication bureau, 
a nemployment bureau, students’ unions, 
and university extension boards. 

Every student must reside in a hostel 
or under such conditions as may be pre- 
scribed. 


Court to Take Action 
In Utilities Inquiry 


Order to Produce Books of 
Company Is in Issue. 


[Continued from Page 1.] 
production of records and to require 
testimony. 

The Commission also announced that 
hearings on the publicity phase of the 
‘public utilities investigation being con- 
ducted by the Commission will be re- 
sumed on January 10. The announce- 
ment follows in full text: 

Hearings in the propaganda phase of 
the public utilities investigation will be 
resumed Thursday, January 10, in the 
Commission’s hearing room, ZUv00 D 
Street northwest, Washington. 

Witnesses subpoenaed for that day are: 
Leon C. Bradley, of Birmingham, former 
director of Alabama Public Utilities In- 
formation Bureau, and Horace M., Davis, 
of Lincoln, Nebr., former director of Mid- 
dle West division, National Electric Light 
Association. 

However, Mr. Davis, for personal rea- 
sons, has been excused and will not ap- 
pear until later. 

Mrs. John D, Sherman, of Estes Park, 
Colo., former president of American Fed- 
eration of Women’s Clubs, has asked per- 
mission to testify concerning certain pay- 
ments for magazine articles on public 
utilities subjects. She has been invited 
to appear Friday, January 11. 

F. G. R. Gordon, of Haverhill, Mass., 
formerly of the joint committee of Na- 
tional Utilities Associations, is sched- 
uled to appear also January 11. 

In addition a number of documents 
now in possession of the Commission, but 
not yet entered in the record, will be 
introduced. 


Bolivia and Paraguay 
To Accept Protocol 


The protocal of conciliation of the 
dispute between Bolivia and Paraguay 
drawn by the special committee of the 
Pan American Arbitration Conference is 
acceptable to both nations and will be 
adhered to with slight changes in the 





necessarily we would not feel justified 
in building such ships. 

Another great advantage to the British 
in keeping down the number of the larger 
class of cruiser is their great merchant 


|marine, many of whose ships are so con- 


structed as to enable them to mount 
6-inch ‘guns. 

The reasons why the British can suc- 
cessfully use small cruisers whereas we 
can successfully use large cruisers only 
are apparent when we consider the ques- 
tion of the British naval bases. 


I have had a map prepared by the 


Navy Department showing the British, | 


Japanese, and American naval stations 
and bases and their position with rela- 
tion to our own trade routes, and I ask 
that it be inserted in the Record. 


British Naval Stations 
Command American Routes 


From this map it will be seen that 
the British naval stations and bases to 
all intents and purposes command. our 
foreign and much of our coastwise com- 
merce. Situated as they are it is ap- 
parent that British vessels of limited 
cruising radius will find at all times 
available fuel and repair facilities any- 
where with slight exceptions, along our 
trade routes. 

The United States, on the other hand, 
has very few naval stations away from 
this continent. Our only naval stations 
outside of home waters are those located 
at Guantanamo, the Virgin Islands, 
Panama, Pearl Harbor, Guam, Samoa, 
and Cavite. The stations at Guantan- 
amo, the Virgin Islands, and Panama 
to a limited extent protect our trade 
routes to South America, though the first 
two stations are small stations which 
have not been extensively developed, and 
the four stations in the Pacific Ocean— 
Pearl Harbor, Guam, Samoa, and Cavite 
—to a very limited extent protect our 
trade routes to Australia and to and 
along the eastern coast of Asia. 

Excluding Pearl Harbor, which is our 
principal naval base in the Pacific Ocean, 
the other three stations may not, under 
treaty agreement, be developed beyond 
their present capacity, and they are in 
no respect modern, up-to-date, naval sta- 
tions. We have no naval stations in 
European or African waters, nor any in 
the Indian Ocean. 

The British naval stations at Gibral- 
tar and Malta and the home stations on 
the British Islands are so located that 
they command the principal water trade 
routes of Europe. The two stations at 


Gibraltar and Malta and the stations at | 


Port Said, Aden, Port Louis, Simonstown, 
and Freetown command the entire ocean 
traffic of Africa. The stations at Aden, 
Bombay, Trincomalee, Colombo, Ran- 
goon, and Singapore command the entire 
Indian Ocean trade routes, and the sta- 
tions at Singapore, Hong Kong, King 
George Sound, Sydney, and Auckland 
command the water trade routes of 
Australia, the islands of the southern 
Pacific, and the east coast of Asia as far 
north as Japan. 

As to South America the British have 
a defended station at Kingston, an 
anchorage station at Port Castries, and 
a fuel station at Port Stanley, on th 
extreme southeastern coast of Sout 
America. They have nothing along the 
west coast of South America. 

On our own continent the British have 
a defended naval base at Esquimalt, near 
Vancouver, on the west coast, and strong 
stations on the east coast at Halifax and 
Bermuda. These two latter stations, to- 
gather with the station at Kingston, com 
mand our entire east coast traffic. 

These naval stations give her a 
strangle hold on the commerce of every 
other nation in the world. Her position 
in regard to naval stations is unique 
among the nations, 

Our own overseas merchant marine, 
which was at one time the greatest in 
the world, has now dwindled ‘to about 
one-half of that of Great Britain, and a 
considerable proportion of that half is 
not in operation. Our overseas trade, 
however, is as great as that of Great 
Britain, and amounts to $9,000,000,000 in 
round numbers, and, though due to our 


draft, it was announced January 3 as 
the result of an all-day session of the 
special committee meeting at the Pan 
American Union buildings, 


. 


| private property, and salaries, $135,983,- 
548. 





Quartermaster Corps. 

| Quartermaster Corps, $88,788,577, of 
|which the larger items are for subsis- 
j tence, $24,374.552; Army transportation, 
| $16,802,731; Military posts, $14,441,950 
in addition to $3,000,000 of contract au- 
thorization; barracks and quarters, $11,- 
| 648,041; regular supplies, $9.945,194; 
|clothing and equipage, $&.832,067; inci- 
{dental expenses, $3,898,496; salaries 
| $797,000. hospital construction and re- 
pair, $578,880; and horses for cavalry, 
artillery and engineers, $397,500. 

Seacoast defenses in United States: 
Signal Corps, $115,000; Corns of Engi- 
neers, $390,000;. Ordnance Department, 
$977,690; Chief of Coast Artillery. $145,- 
| 060; total, $1,627,750. Insular Depart- 
ments: Signal Corps, $93,142; Corps: of 
Engineers, $359,000; Ordnance Denart- 
ment, $279,050; Chief of Coast: Artillery, 
$215,005; total, $946,197. Panama Canal: 
Signal Corps, Engineers, Ordnance and 
Coast Artillery, $834,055. Total sea- 
coast defenses, $3,408,002. 

Signal Service of the Army, $2,871,226, 
together with $100,000 for salaries in 
that service. Total Signal Corps, includ- 
ing seacoast defenses elsewhere in this 
tabulation, $3,209,588. 

Air Corps,’ $33,578,683, including $33,- 
359,409 for general expenses, and $219,- 
274 for salaries. Medical Department, 
$1,584,391. Bureau of Insular Affairs, 
$82,285. Corps of Engineers, including 
seacoast defenses already mentioned, $1,- 
| 922,005. Ordnance Department, $11,- 
017,678, which includes seacoast defenses 
mentioned, and among other items are: 
Ordnance service and supplies, consoli- 
| dated, $8,322,640; repairs of arsenals, 
$769,573; Rock Island bridge, $35,000; 
guages, dies and jigs, $75,000;  sal- 
| aries, $434,100. 

Chemical Warfare Service: $1,290,776. 
Chief of Infantry, including Camp Ben- 
ning Infantry School, tank service, civil- 
ian employes and incidental expenses, 
$65,955. Chief of Cavalry, for Cavalry 
school, Fort Riley, $20,610. Chief of 
Field Artillery, for field artillery schools 
and instruction in field artillery activi- 
ties, $26,000. Chief of Coast Artillery, 
including seacoast defenses mentioned 
and $29,205 for coast artillery schools 
/and salaries, $164.070. 
| United States Military Academy, West 
| Point, N. Y.: Pay of officers, professors 
and cadets, $979,658; pay of civilians, 
$256,628; maintenance of Academy, $1,- 
124,048; public works, Academy, $600,- 
1000; total for Academy, $2,960,334. 
| Militia Bureau: National Guard, arm- 
ing, equipping and training National 
Guard, $26,836,471; arms, uniforms, equip- 
ment, etc., for field service, National 
|Guard, $5,338,327; total, including sala- 
ries, for Militia Bureau, $32,319,798. Or- 
ganized Reserves, total $5,533,129, includ- 
ing officers reserve corps, pay and allow- 
ances and mileage, $3,838,678; enlisted 
reserve corps, pay, etc., $100; corre- 
spondence courses, $26,000; manuals, 
$12,000, and headquarters and camps, $1,- 
656,351, together with a reappropriation 
of $150,000 for the last purpose. Citi- 
zens Military Training, total $5,418,975, 
including $2,667,917 for reserve officers 
training corps, $2,742,158 for civilian 
military training camps, and $8,900 for 
military supplies and equipment for 
schools and colleges. National Board for | 
Promotion of Rifle Practice, $659,500. 

The total under military activities, | 
outlined in the foregoing, is $328,038,815, | 
together with contract authoriaztion of | 
$3,000,000 and use of $300,000 of pur- 
chase-of-discharge funds. 

Under the head of nonmilitary activi- 
ties of the War Department, aggregat- 
ing $107,089,600, are appropriations in- 
cluding the following: Finance Depart- 
ment, annuities, $5,400; Quartermaster 
Corps, national cemeteries, $859,552; na- 
tional military parks, $356,378; Signal 
Corps, Washington-Alaska cable, main- 
tenance, etc., $171,930; Medical Depart- | 
ment, artificial limbs, appliances, etc., 
$75,900; Corps of Engineers, construction 
and maintenance of roads, bridges and 
trails in Alaska, $500,000; California De- 
bris Commission, $15,340; rivers and har- 
bors improvement, $50,000,000; Muscle 
Shoals Dam No. 2, $270,000; flood con- | 
trol of Mississippi River, $30,800,000, and 
Sacramento River $5,370,000; soldiers’ 
homes, $8,651,600; Panama Canal, $10,- | 
011,000, including maintenance and op- 
eration, sanitation and civil government. 








|tary of State 


Ratification of Treaty 


To Renounce War 
Is Urged in Senate 


Measure Called Up by Sen- 
ator Borah Who Makes 
Speech in Defense of 


Provisions. 
[Continued from Page 1.] 
material.” Two important questions 
were raised in this correspondence, 
however, and a third created in public 
discussion, he stated. 


“The first of these questions is the 
right of self-defence under the Treaty,” 
continued Mr. Borah. “It it conceded 
that the right of self-defence is in no 
wise curtailed or embarassed by the 
treaty.” 

The Secretary of State has taken the 
position, according to the Senator, that 
the right of self-defence is “inherent in 
every sovereign State and implicit in 
every treaty, and cannot be bartered 


| away or abrogated by any treaty.’”’ Each 


nation must determine for itself what 
constitutes self-defence. 


The criticism that this practically de- 


stroys the treaty by leaving the whole! 
pact to one nation who may determine | 


what constitutes an attack is an admit- 
ted weakness, said Senator Borah, “but 


a weakness which is inherent in human | 


nature.” Until there is a super-govern- 
ment, he declared, no nation “will sur- 
render or should surrender the right of 
self-defence.” 


“A nation must answer to the tribuna! | 
of public opinion as to her right to go! 


to war; the only censor of her action 1s 
the power of public opinion,” he declared. 


All the signatories of the pact take 


the position that the right of self-defence | 


is not impaired, he continued. Admitting 


that this belief gives Great Britain a/| 


wide region of the world over which to 
use. this right, he said that this was be- 


eause the British Empire covers a large | 


area and that he Knew “of no way to 
take from her the right to employ self- 
defence over these territories. 


Destructive of Confidence. 


A Government refusing a peaceful set- 
tlement of a controversy under article 2, 
Senator Borah declared, “could never 
afterwards, in my judgment, claim that 
in good faith it was acting in self- 
defense. Such a course of conduct would 
be impossible to defend.” 

The correspondence on the treaty in no 
way changes it, said the Senator, for 


the letters contend nothing that is not) 


conceded to be within the pact. 


Taking up the question as to whether 
ratification of the treaty would impose 
upon the United States any obligation 
to resort to force to punish any nation 
which might violate the treaty, Senator 
Borah declared that no such obligation 
could be inferred from the treaty. On 
the contrary, he said, the treaty specifi- 
cally pledges its signatories to a pacific 
settlement of all controversies and con- 
demns war of whatsoever kind. 


Nowhere, he said, in the voluminous 
correspondence leading up to the signing 
of the treaty was it ever suggested that 
it would impose any obligation to resort 
to sanctions for its enforcement, and 
on the contrary several prominent lead- 
ers, including Lord Grey in England, 
has made definite statements to the ef- 
fect that no such obligation could exist 
under the treaty. 


No Force Behind Compact. 


“We ought to take the treaty for 
what it is,” Senator Borah said. “It 
may impair its value in the minds of 
some when we take away the idea of 
force being behind it; but, nevertheless, 
that is the treaty.” 

Senator Reed, of Missouri, inquired 
whether, in the event of a dispute 
threatening war between two nations, 
there would be any obligation on the 
part of the United States to use even 
pacific means to endeavor to avert hos- 
tilities. Senator Borah replied that there 
would be no such obligation. 

Senator Robinson, of Indiana, sug- 
gested the hypothetical case of a dispute 
between some European country and a 
South American country, for instance 
France and Colombia, and asked if the 
United States, having signed the Kel- 
logg treaty, would be justified in going 
to war in defense of Colombia to protect 
the Monroe Doctrine. Senator Borah de- 
clared that the Monroe Doctrine is es- 
sentially a doctrine of self-defense and 
that any action by any nation threaten- 
ing that doctrine is just as much an 
attack upon the United States as would 
be an attack upon American territory. 

Senator Blaine Gives Views. 

Adherence to the Peace Treaty with- 
out disclaiming conditions outlined in 
paragraph 10 of the British note legal- 
izes “Great Britain’s dominion in all the 
world,” Senator Blaine (Rep.), of Wis- 
consin, declared on introducing a reso- 
lution denying any implications or ad- 
missions in connection with the para- 
graph. 

“Paragraph 10 of the British reserva- 
tion to the Multilateral Treaty is an- 
other Article X of the Covenant for the 
League of Nations,” declared the Sena- 
tor. “What Great Britain did not get 
under Article X of the League Covenant 
she now proposes to acquire by engraft- 
ing upon the Multilateral Treaty para- 
graph 10 of the British note. 

“If America adheres to the Peace 
Treaty then we legalize Great Britain’s 
dominion in all the world and we ac- 
knowledge that less than 50 million sub- 
jects of Great Britain shall have the 
right to rule over 400 million people 
without their consent and against their 
protest. This proposed formula for 
peace stabilizes and legalizes the spoils 
of war obtained by the greatest empire 
of the world. It is a one-sided declara- 
tion of British policy. By the Kellogg 


| Treaty America agrees to a decree quiet- 


ing the title in the name of the British 
Empire to one-fourth of the world’s in- 
habitable area. : 

“I cannot consent to a treaty that 
obligates America to recognize and re- 
spect the claim of any nation against the 
right of independence of other nations.” 

The resolution submitted by Senator 
Blaine follows in full text: 

Whereas, in the exchange of diplo- 
matic notes, between the United States 
and Great Britain, the British Secre- 
for Foreign Affairs 
(Chamberlain), in a note to the American 
Ambassador (Houghton), of date Lon- 
don, May 19, 1928, in accepting the in- 
vitation of the United States to join 
in the Multilateral Treaty, as a condition 
in adhering to said treaty, stated: 

“10. The language of Article I, as to 
the renunciation of war as an instrument 


jot national policy, renders it desirable 
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Jurisdiction of Court of Customs Appeals 


Of Ruling by Tariff Commission Argued | 


Counsel for Bakelite Corporation Tells Supreme Court 
Review of Findings Is Not Legal. 


The question of whether the Court 
of Customs Appeals has jurisdiction to 
review the findings and recommendations 
of the Tariff Commission was argued in 
the Supreme Court of the United States 
on January 2 and 3. This question is 


presented in- Original No. 17, Ex parte, | 


The Bakelite Corporation. 

Arguments were heard on the return 
of a rule to show cause why a writ of 
prohibition should not issue to prohibit 


the Presiding Judge and Associate Jus- | 


tices of the Court of Customs Appeals 


from entertaining an appeal from cer- 
tain findings and recommendations of the | 


Tariff Commission. 
The petition for this writ of prohibi- 


| tion was filed by the Bakelite Corpora- 


tion and it seeks to bar the Court of 
Customs Appeals from 
recommendation by the Tariff Commission 
for the issuance of an embargo against 
the importation of articles tending to 


injure their business of manufacturing | 


and selling articles composed of syn- 


| thetic phenolic resin. 
In 1925, the brief of the petitioner | 


states, the Bakelite Corporation com- 
plained to the Tariff Commission of un- 


| Congress 
Hour by Hour 


January 3, 1929. 


Senate 
12 m. to 1 p. m.—Routine morning 


| business. 


1 p. m. to 2. p. m.—Consideration of 
the State, Justice, Commerce and Labor 
Departments Appropriation bill. 

2 p. m. to 3 p. m.—Passage of the ap- 
propriations bill. Speech by Senator Hale 
on the cruiser construction bill. 

3 p. m. to 4 p. m.—Conclusion of Sen- 
ator Hale’s remorks. Discussion of the 
multilateral treaty. 

4 p. m. to 4:30 p. m.—Continued debate 
on the treaty. 

4:30 p. m.—Recessed until noon Jan- 
uary 4, 


House 


12 m. to 1 p. m.—Adopted resolution 
creating standing committee to arrange 
one memorial day per session for de- 
ceased members instead of present prac- 
tice of individual memorials. 

1 p. m. to 2 p. m.—Began general de- 
bate on appropriation bill for War De- 
partment. 

2 p. m. to 3 p. m.—Continued debate 
on the War Department bill. 

3 p. m. to 3:27 p. m.—Continued de- 
bate on War Department bill. 

3:27 p. m.—Adjourned until 
January 4. 


| Committee Meetings 
of the 


Senate and House 
January 4, .1928. 


Senate 


Public Lands and Surveys, to consider 
procedure in Salt Creek oil lease inves- 
tigation, 10:30 a. m. 

Special committee on 1926 campaign 
expenditures, executive, 10 a. m. 

Military Affairs, executive, 10:30 a. m. 


House 
Ways and Means, hearing, authorizing 


States to sue United States for refunds | 


account of direct taxation in 1866-82, 
10:30 a. m. 
Appropriations, executive, 
mittee on first deficiency bill, 11 a. m. 
Foreign Affairs, hearing H.. Res., 264, 
regarding outlawry of war, 10:30 a. m. 
Census, executive, reapportionment, 
10:30 a. m. 
Irrigation, hearing, 
basin, 10:30 a. m. 
Naval Affairs, hearing, private bills, 
10:30 a. m. 
Flood control, 10 
a.m. 


The President’s Day 


at the Executive Offices 
January 3, 1929. 


Columbia _ River 


general meeting, 


10 a. m.—Representative Bertrand H. 
Snell, of Potsdam, N. Y., chairman of 
the House Committee on Rules, called 


to diseuss with the President the legis- | 


lative program in the House for the re- 
mainder of the session. 

10:30 a. m.—Senator John Thomas, of 
Idaho, and Representative Addison T. 
Smith, of Twin Falls, Idaho, called. 
Subject of conference not announced. 

10:45 a. m.—Senator Earle B. May- 
field, of Texas, called to pay his respects 
to the President. 

12 M.—The American Ambassador 
to Spain, Ogden H. Hammond, called to 
pay his respects to the President. 

Remainder of day.—Engaged with 
secretarial staff and answering mail cor- 
respondence. 


that I should remind your excellency 
that there are certain regions of the 
world the welfare and integrity of 
which constitute a special and vital in- 
terest for our peace and safety. His 
Majesty's Government have been at 
pains to make it clear in the past that 
interference with these regions cannot 
be suffered. Their protection against 
attack is to the British Empire a measuré 
of self-defense. It must be clearly 
understeod that His Majesty’s Govern- 
ment in Great Britain accept the new 
treaty upon the distinct understanding 
that it does not prejudice their freedom 
of action in this respect... .” 

And which condition and declaration, 
in substance, is repeated in the note of 
date London, July 18, 1928, from the 
Britsh -Secretary of State for Foreign 
Affairs to the American Government; 

And whereas, said paragraph 10 of the 
British note is a unilateral condition apon 
the same subject matter and effecting 
in part the same purpose as does Arti- 
cle X for the Covenant o fthe League 
of Nations; 

Resolved, that the Senate of the 
United States declares that, in advising 
and consenting to the Multilateral 
Treaty, it does so with the understand- 
ing that said paragraph 10 of the 
Britsh note shall not imply any admis- 
sion of any reserve made in connection 
therewith. 

The Secretary of State is requested to 
forward a copy of this resolution to the 
representatives of the other powers. 


noon | 


full com-| 


| fair acts in the importation of synthetic 
phenolic resin, and asked relief under 
Section 316 of the Tariff Act of Septem- 
; ber 21, 1922. This act states, among 
‘other things, the brief adds, that the 
President shall increase the import duty 


| tion of which is injuring American com- 


merce, 


Embargo Recommended 
By Tariff Commission 

Hearings were held relative to the em- 
| bargo and in May, 1927, the Tariff Com- 


| mission reported its findings to the Presi- 
dent and recommended that he issue an 


chandise composed of synthetic phenolic 
resin, the petitioner’s brief declares. 
From these findings and recommendations 


and others, filed an appeal to the Court 
| of Customs Appeals under the provisions 


appeals upon questions of law by im- 


tions by the Tariff Commission. 

The petitioner’s brief states that the 
vetitioner made a motion before that 
Court to have the appeal dismissed on 





diction over the subject matter. Upon 
hearing, however, the Court of Customs 
Appeals decided that it had jurisdiction 
to hear the case and placed it on the 
calendar for hearing. 


| by means of a writ of prohibition. 

Solicitor General. Mitchell contended 
for the Court of Customs Appeals that 
the appeal to the court presented all the 
|elements of a case or controversy un- 
less the President’s power to discontinue 
proceedings because of his nonconcur- 
rence in the Commission’s findings is a 
fatal objection. The Court of Customs 
Appeals, Solicitor General Mitchell 
pointed out, is an inferior court of the 
United States organized pursuant to Ar- 
ticle III of the Constitution, with juris- 
diction limited to cases within the Fed- 
eral judicial power. 


Custems Court Said 
To Lack Jurisdiction 


Samuel M. Richardson argued for the 
Bakelite Cor; oration that the Court of 
Customs Appeals, being one created by 
Article ITI, Section 1, of the Constitu- 
tion, is confined in its jurisdiction to 
such cases or controversies as are speci- 
fied in Section 2 of the article. The pro- 
ceedings instituted in the Tariff Commis- 
sion, Mr. Richardson argued, constituted 
neither a case nor a controversy within 
the meaning of the section, and the Court 
of Customs Appeals therefore had no 
jurisdiction to entertain an appeal. 


Any finding of the Tariff Commission, 
Mr. Richardson declared, under the pro- 
visions of Section 316 of the Tariff Act 
of 1922 can be considered as nothing but 
a finding of fact upon which the Presi- 
dent may determine whether or not un- 
fair methods of competition and unfair 
acts in the importation of merchandise 
are found to exist. The jurisdiction of 
| the Supreme Court of the United States 
land the inferior Federal Courts is 
limited, Mr. Richardson maintained, to 
cases. or controversies and no appeal will 
lie to a Federal Court except from a 
judgment which finally determirfes a con- 
| troversy. 

Meyer Kraushaar argued for the vari- 
ous importers that the investigation 
under Section 316 of the Tariff Act is a 
“case” or “controversy,” and as such is 
reviewable before a Federal Court of 
ocmpetent jurisdiction. 

If the statute is in part unconstitu- 
tional the whole must be stzuck down, 
Mr. Kraushaar contended, and the Bake- 
| lite’s contention that the only part of 
Section 316 (c) which is unconstitutional 
is the part- which gives the importer 
the right of appeal frem the findings 
of the Tariff Commission, must be dis- 
allowed. If this Court were merely to 
strike down in the proceeding the clause 
granting the right of appeal and say 
nothing more with respect to the validity 
of the remaining legislation, endless, pro- 
tracted and expensive litigation would 
ensue, Mr. Kraushaar concluded. 

Solicitor General Mitchell (Robert P. 
Reeder with him on the brief) argued 
for the Court’ of Customs Appeals. 
Samuel M. Richardson (Albert MacC. | 
Barnes, Jr., with nim on the brief) was 
heard for the Bakelite Corporation. 
Meyer Kraushaar argued for the im- 
porters who had brought the appeal to| 
the Court of Customs Appeals. 





! 
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Pardon Is Disapproved 
For Thomas W. Miller | 


The Attorney General. John G. Sar- 
gent, announced orally January 3 that | 
he has disapproved the recommendation | 
of the Parcle Board that Thomas W. | 
Miller, former Alien Property Custodian. | 
be paroled from Atlanta Penitentiary. 

Mr. Miller was conviced of conspiracy | 
to defraud the Government in connection 
with settlement of alien property claims, | 
Department of Justice records show, He | 
began serving an 18-month sentence at | 
Atlanta last April. His term will expire 
next July, with the customary three 
months allowance for good behavior, it | 
was explained, 

The Attorney General gave no reason 
for his refusal to approve the Parole 
Board’s recommen ation. 

Records of the Department show that | 
Mr. Miller was tried in New York two| 
years ago jointly with the former At 
torney General Harry M. Daugherty, who | 
was acquitted by a jury of the same 
charge. Both were alleged to have ac 
cepted money from a German company 
for releasing to them property valued at | 
$7,000,000, seized by the United States | 
during the World War. 








Democratic Committee Lists | 
Disbursements %5,342,349 


The Democtratic National Committee | 
obtained in contributions and loans a} 
total, of $5,444,958 of which $1,600,000 
was in loans, for the recent Presidential | 
and Congressional campaign, it was re- | 
ported to the House of Representatives | 
January 3. | 

The disbursements were reported at 
$5,342,349, leaving a treasurer’s balance | 
of $102,608, it was stated in the report, | 
| which was filed with the Clerk of the | 
House, William Tyler Page, and the 


House special committee for the | 








gation of campaign expenditures, 


or issue an embargo upon the importa- | 
j-tion of goods, upon the recommendation 
'of the Tariff Commission, the importa- | 


_ vor | embargo against the importation of mer- | 
reviewing a, 


the respondents, Frischer & Co., Inc.,| 
of subdivision (c) of Section 316 of the | 


Tariff Act of 1922, which provides for | 


vorters: from findings and recommenda- | 


the ground that that Court had no juris- | 


€ It is from this | 
| ruling that the petitioner seeks relief | 


llaw, 


2693) 7224" 3 


| Arbitration Treaty | 
For Pan America Is. 
Given to Conference 


‘Mr. Hughes 
United States Will Sign 
Convention Without 

Reservation. 


[Continued from Page 1.] 
ernment of the United States, I am 
|happy to say that the delegates of the .., 
United States of America will sign this ~ 
Treaty of Arbitration 
reservations. 
|as a notable advance in the development 
|of peaceful settlement. It is quite ob- + 
| vious that it is not sufficient to renounce 
war unless we are ready to have re- 
course to the processes of peace. ; 

The resolution adopted at Havana un- 
der which this conference has met pro- 
| posed that there should be a treaty of 
{obligatory arbitration with respect to,: 
juridical questions. That at once defined 
|the field. That field is specifically de- + 
| fined in the first article of this proposed | 
Treaty. 
the controversies in question are those 
{of a juridical character. 4 

They are juridical because they can be . 
solved by the application of principles of 
jlaw. Then in order to explain even more , 
fully what is meant we find in Article 2. 


I might say that it is a classical state- 
ment of certain categories which are ,, 
{deemed to be susceptible of determina- 
bes by the application of principles of , 
aw. 

Two Fields of Obligations. i 

That being so, when we come to con- 
sider the exceptions which are to be in- 
troduced, we have in mind two fields of , 
obligations: Those where the obliga- 
tions are created in the exercise of sov- 
ereignty and which fall within the do-* 
mestic jurisdiction; and, the other ob- ° 
ligations, which are created by interna- 
tional law and which are not susceptible 
of final determination through local © 
tribunals without the intervention of an 
appropriate international tribunal. , 

In other words, where a treaty is con- 
cerned, for example, or matters which 
have given rise to rights under interna- © 
tional law, the appropriate resort, if the ” 
parties cannot dispose of the controversy 
amicably, is to an international tribunal. © 
We have sought to provide the means 
for constituting such a tribunal in this 
treaty. 

So these two sources, domestic juris- * 
diction and international jurisdiction, 
stand separate, the one governed by the ° 
law of the sovereign State, the other 
governed by the international law which © 
consists of those principles and rules 
which States have accepted as governing | 
the relations that exist between them. 

When we say in the first exception, ° 
“And are not controlled by international 
aw,”” we have obvious reference to those , 
situations in which matters which would 
otherwise fall within the domestic juris- 
diction have, by reason of an interna- 
tional transaction. through treaty for ex- 
ample, become the subject of interna- 
tional consideration. because they import 
international obligations, y ; 

Peaceful Settlement Provided. 

_ We are not here to add to interna- 
tional law. We are not here to codify 
international law. We are not here to, 
create, we have no power to create, ad- . 
ditional rights under international law. 
We have no power to impose upon any” 
State additional duties under interna- 
tional law. We are simply providing 
means for pacific settlement. 

Now with regard to pecuniary claims, 
12 States have ratified the Convention 
adopted at Buenos Aires in August, 1910. 
We hope that other States will ratify 
that Convention. 

So far as the reservations that have 
been proposed are concerned, it should of 
course be understood that we do not seek ° 
to discuss the reservations which any 
State desires to make either in signing 
or in ratifying this treaty. It is not 
within the compentence of any State to 
another sovereign State when it comes 
to the signing or ratification of a treaty. 

But perhaps I may be allowed to make 
the suggestion that under this treaty no 
State is deprived of any right that it has 
under international law, and no State, 
of course, is relieved of any obligation 
which it may have under international 
law. Therefore a reservation, if made 
with the idea that it would change in- 
ternational law, would be ineffective, It 
would simply mean that with respect 
to the matter reserved or excepted from 
the treaty we decline to have recourse 





| to pacific settlement by arbitration, 


I trust that we shall all agree so far 
as we can to have recourse to pacific 
settlement, and I take pleasure in saying 
on behalf of the United States that we 
accept this treaty without reservations. 

The text of the protocol will be 

published in the issue of January 5. 


Entertaining 
Royalty 


THE first time a King and 
Queen visited this country they 
were entertained at The Wal- 
dorf-Astoria. The beds, linens, 
every detail of the apartments 
assigned to the listinguished 
guests were Waldorf-Astoria 
standard . .. anc nothing more. 
The royal party ordered from 
the general menu just as the 
guest from Troy, Memphis or 
Toledo. Not so much‘a com- 
mentary on the democracy of 
royalty, today, as a testimonial 
to the high standards of food 
and furnishings of this famous 
hotel. 


Under the same 
general management 


The Willard 


Washington 
The Bellevue-Stratford 
Philadelphia 


Reservations may be made at any 
one for either of the other two, 


The 
Waldorf-Astoria 


Fifth Avenue, 33rd and 34th Streets 
New York 


Boomer-Du Pont Properties Corporation 


Announces _ 


without any., 
We consider this Treaty 


In that article it is stated that 


a specific statement of certain categories. ., 


“/ 
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Estates 


Contract Between Opposing Attorneys 


Violation of Public 
Policy Is Asserted 


Counsel for Trustee Acted on 
Order of Representative 
Of Creditors. 
1078 
A. Leo Wert AND CHARLES M. THORP, 


DOING BUSINESS UNDER THE FIRM NAME 
or Wei & THORP, PETITIONERS, V. 


Epwarp M. Neary. No. 59, SUPREME | 


CouRT OF THE UNITED STATES. 

The Supreme Court herein held that 
a certain contract between attorneys 
relative to proceedings in bankruptcy 


and the work of settling a bankrupt’s | 


estate was void, being in violation of 
public policy and professional ethics, and 
calling for judicial condemnation. 

The assignee of the plaintiff in the 
lower court, it was explained, was the 
real party in interest as plaintiff as was 
so treated in the opinion. : 

The court explains that the assignee 
of the plaintiff was retained as attorney 
for from 90 to 95 per cent of creditors 
of a certain person. 4 
defendants to secure the adjudication of 
this person as a bankrupt, retaining 
them to initiate and carry through pro- 
ceedings under his supervision. 

After the adjudication, the defendants, 
but not the plaintiff's assignee were 
elected as counsel for the trustees in 
bankruptcy and their appointment was 
approved by the bankruptcy court upon 
their certification that they did not rep- 


resent any adverse interests, filed in ac- | 
cordance with a rule of the court that | 


trustees in bankruptcy, unless specially 
authorized, should not retain attorneys 
of petitioning or other creditors. 

A contract was then made between 
the plaintiff’s assignee and the defend- 
ants providing that the defendants 
should act under the supervision of the 
former in the performance of services 
for the trustees and that the defendants 
should retain out of allowances of the 
court in payments of services such sum 
as the plaintiff’s assignee considered 
just and equitable, the remainder to be 
paid to him. 

It was evident from the record, the 
court stated, that the bankruptcy court, 
at no time, knew of this arrangement. 

The court condemned the contract, 
holding it void as violative of public 
policy. The plaintiff had brought suit 


on the contract upon the failure of the | 


defendants to turn over ailowances for 
services which the contract stated they 
were not entitled to retain. The District 
Court awarded the plaintiff judgment and 
this was approved by the Circuit Court 
of Appeals. The Supreme Court, by its 
decision, revcrsed this judgment and di- 
rected the dismissal of the suit. ; 

On writ of certiorari to the Circuit 
Court of Appeals for the Second Cir- 
cuit. 

The full text of the opimion of the 
court, delivered by Chief Justice Taft, 
follows: : 

In May, 1921, Neary, a citizen of New 
York—assignee of Samuel Untermyer 
and acting for him—brought suit in the 
Supreme Court of that State for more 
than $70,000, against A. Leo Weil and 
Charles M. Thorp, citizens of Pennsyl- 
vania. The defendants removed the 
cause to the District Court for the 
Southern District of New York, on the 
ground of diverse citizenship. In orai 
argument it was conceded that Unter- 
myer is the real party in interest as 


plaintiff, so we shall hereinafter refer to | 


him as such. ; 
By his complaint, amended by leave 


of court to conform to the evidence, Un- | 


termyer alleged that he had been retained 
as attorney and counsel for many cred- 
itors of one Josiah V. Thompson, a Penn- 


He employed the | 


illegal, and void. 

There was no jury. The case was re- 
| ferred to<a referee as under the New 
York Practice Act, who concluded that 
Weil and Thorp were jointly and sever- 
ally indebted to the plaintiff in the sum 
of $57,064, with interest from November 
15, 1920. A judgment accordingly was 
| directed. ‘ 

Pursuant to a written _ stipulation 
signed and filed bv the parties, the Court 
| ordered: “That the trial of the above 
| entitled action be and the same hereby 
lis referred to Allan Wardwell, Esq., as 
| referee, to hear, try, and determine the 
| same, with all the powers to act and rule 
upon the said trial possessed by the 
| Court.” 
Requests for findings were submitted 
| to the referee by both sides. He marked 
| his rejection, modification or approval of 
each, and filed a report of his findings 
of fact and conclusions of law. All were 
| approved and adopted by the Court. A 
| bill of exceptions, prepared by the de- 
|fendants, was not allowed because ten- 
dered out of time. In this situation the 
| defendants concede that they are bound 
| by the findings. 
| “The plaintiff contends that this Court | 
| may not examine the findings to deter- 
mine whether they support the judgment, 





States, 224 U. S. 99. That was a com- 
| mon law case in a district court at a time 
| when no provision for waiver of a jury 
or for findings of fact by such court had 
been made by statute. Since then Sec- 
tions 649 and 700 of the Revised Stat- 
utes have been extended to district courts. 


parties consent to refer the issues in ac- 
|cord with local practice to a referee to 
| make findings of fact and report conclu- | 
| sions of law thereon which the court ap- 
| proves and adopts, the appellate court | 
| may examine the findings and determine | 
| whether they support the judgment. | 
Shipman v. Straitsville Mining Co., 158 
|U. S. 356, 361; Chicago, Milwaukee & 
| St. Paul Ry. vw. Clark, 178 U. S. 353, 364; 
| Boogher v. Insurance Co., 103 U. S. 90, 
|97; Paine v. Central Vermont R. R., 118 
| U. S. 152, 158; David Lupton’s Sons v. | 
Auto Club of America, 225 U. S. 489, 493. 
A summary of the findings follows: 


| Receivership Set Aside 
| By State Tribunal 


In 1915, Untermyer was retained as 
| attorney for from 90 to 95 per cent of 
| the creditors of Thompson to collect 
jhis indebtedness out of his property, 
| amounting to many million dollars. The 
| affairs were greatly involved, and it was 
}agreed among the creditors that the 
| debtor’s extensive properties should be 
conserved so that they might be applied 
equitably to the payment of the claims. 
}In January, 1915, application was made | 
to a State court in Pennsylvania for 
receivers, and they were appointed, and 
this held the estate together. But when 
the case was carried to the Supreme 
Court of the State on error, the receiver- 
| ship was set aside, on the ground that 
|it had been erroneously created. | 
The defendants, Weil and Thorp, had 
no interest in or connection with Thomp-- 
ison, his estate or his creditors until 
after the close of the receivership, when, 
in August, 1917, Untermyer employed 
Weil and Thorp to secure the adjudica- 
tion of Thompson as a bankrupt, and | 
|retained the firm to initiate and carry | 
| through the proceedings under his super- 
|vision, fixing their compensation at 
$5,000, 
| This was 
; on the 





accepted, and accordingly 
petition of three of the creditors 
of Thompson, on September 10, 1917, 
|he was adjudicated a bankrupt. Weil 
and Thorp, after their employment by 
Untermyer and before the bankruptcy, 


In Bankruptcy Case Is Held to Be Void 


> 
unprofessional, contrary to public policy, Defendants Failed 


To Make Payments 


| Arrangment of Lawyers Con- 
demned as Perversion of 
Proceedings. 


| fendants had to perform serivces in the 
| settlement of the estate which exceeded 
| those originally thought to be necessary. 

Thereupon the contract was made -be- 


tween Weil and Thorp on tue one hand, | 
and Untermyer on the other, which is | 
| set forth in the amended bill of com- | 


| plaint, and on which this suit was 
' brought. The defendants continued to 
render services under the general super- 
vision and with the active assistance and 
| collaboration of Untermyer and his firm. 
| The trustees realized large sums for the 
| benefit of creditors. 
Allowances totaling more than $142,- 
| 000 were made in the bankruptcy pro- 
ceedings and paid to the defendants as 
follows: September 3, 1918, July 2, 1919, 
and July 1, 1919, $30,500; June 1, 1920, 
$45,466; October 27, 1920, $68,093. 


On being informed of these payments, | 
Untermyer, on November 15, 1920, pur- | 
and he relies on Campbell v. United |Suant to\the agreement decided that of | 


the total sum so received the defendants 
should retain 60 per cent, and pay the 
remaining 40 per cent to him. The de- 
fendants were duly notified of this deci- 
sion, but refused to pay Untermyer any 
part of such receipts. 

On November 30, 1920, the firm of 


Now, under Section 649 R. S., if ina Weil and Thorp was dissolved. Weil suc- | 
lcommon-law suit in a district court the |Ceeded as counsel in the bankruptcy pro- | 


ceedings, and further allowances were 
made to him $21,000 on May 10, 1924, 


| and later $23,000. Although 40 per cent 


of these were claimed by Untermyer, 
the Referee did not allow them. Unter- 
myer had made no determination as to 
their division. 


Contract Is Found 
Not to Apply to Fees 


The Referee held that the contract be- | 


tween Untermyer and the defendatns 


was limited to the preservation of the! 
estate and came to an end with the final | 


disposition of the properties by what | 
was called the Piedmont sales and did 
not apply to fees allowed Weil for serv- | 


| ices rendered in the general administra- 


tion of the estate, for which the allow- | 
ances of $21,000 and $23,000 had been! 
made. Also that the interests of the! 
creditors represented by Untermyer were | 
identical with those of the general | 
creditors. | 

Upon the facts so found we are of | 
the opinion that the contract sued on is | 
clearly contrary to public policy and does 
not sustain the challenged judgment. 

It is contended that in cases where a| 
contract is atacked because contrary to | 
public policy, the burden of proof is| 
upon those who claim illegality, and that | 
in such cases the principle res magis 
valeat quam pereat applies. Hobbs v. 
McLean, 117 U. S. 567; Valdeii_ ¢. Larri- 
naga, 233 U. S. 705, 709; Baltimore & 
Ohio S. W. Ry. v. Voight, 176 U. S. 
498; Steele v. Drummond, 275 U. S. 199, 
204, 206; Canal Co. v. Hill, 15 Wall. 94; 
Curtis v. Gorkey, 68 N. Y. 300; Dykers 
v. Townsend, 24 N. Y. 57; Ormes v. 
Tyauchy, 82 N. Y. 448; Shedlinsky v. 
Budweiser Co. 163 N. Y. 439; Lorillard 
v. Clyde, 86 N. Y. 384, 387. 

These cases state with force the neces- 
sity for maintaining the right of free- | 
dom of contract and the objection to) 
lightly interfering therewith. 











But gen- | 


erally they turn on the construction of | 


words and on the rule that the presump- 


tion, where there is an ambiguity, should | 
be in favor of validity. They have little | 


value here. There 


sylvania banker ane Coal operator, to | had helped in the effort to sell the prop- meaning of the contract. 


collect indebtedness amounting to mil- 
lions of dollars. 

To that end Untermyer retained the 
defendants, Weil and Thorp, of Pitts- 
burgh, to conduct bankruptcy proceed- 
ings under his supervision, upon an 
agreement that they were to accept 
$5,000 in full payment for their services. 
Such proceedings were accordingly in- 
stituted against Thompson on the peti- 
tion of three creditors in the District 
Court of the United States for the West- 
ern District of Pennsylvania and he was 
adjudicated a bankrupt. Trustees were 
chosen and Weil and Thorp were selected 
as their counsel. 

Compensation Agreement 
Abrogated, Plaintiff Says 

Plaintiff’s complaint avers that because 
of complications which arose it was 
thereafter agreed that the compensation 
of the defendants for services in the 
bankruptcy proceedings should not be 
limited as stipulated, and that the plain- 
tiff and his firm, Guggenheim, Unter- 
myer & Marshall, should collaborate 
with the defendants under the supervision 
of the plaintiff in the performance of 
services to the trustees. Also that the 


defendants should retain, out of allow- | 


ances eventually made by the Bank- 
ruptey Court in payment for their serv- 
ices, such sums as the plaintiff considered 


just and equitable; the remainder to be | 


paid to Untermyer himself, 

Pursuant to this agreement the de- 
fendants continued to render services in 
the bankruptcy proceedings under the 


general supervision of the plaintiff, for | 


which seven, allowances were made and 
paid to them out of the bankrupt estate, 
from July 18, 1919, to May 10, 1924. The 
- complaint further aileges that, in pursu- 
ance of the contract, the plaintiff fixed 
a fair and reasonable division between 
laintiff and defendants but that they re- 
used to pay the plaintiff the sums 
claimed under that division. 

Weil and Thorp filed separate answers. 
They denied that there was any agree- 
ment, express or implied, between the 


}erties under several plans, one of them 
called the Young plan, with the hope 
that all the properties could be sold; 
but the plans as such failed except, that 
| there was carved out of the Young plan 
|the sale of what was called the Frick 
property. 

At a meeting of the creditors, trus- 
tees were selected on October 17, 1917, 
and their appointment was duly con- 
firmed on the 18th. The defendants, 
Weil and Thorp, were, on October 18, 
elected general counsel for the trustees 
upon their ‘individual certifications in 
| writing that they did not represent any 
interests which would in any way be 
antagnostic or adverse in the event that 


had appeared previously in the record 
as counsel for the Committee of Cred- 
itors, Was not elected counsel for the 
trustees and did not so certify. 
certificate was filed by Weil and Thorp 
in accord with Rule 5 of the Rules of 
Bankruptcy of the District Court of the 
United States for the Western District 
of Pennsylvania: 

“Attorney for the estate and his 
duties. Unless specially authorized by 
the court, receivers and trustees in 
bankruptcy shall not retain as their at- 
torney, the attorney of the bankrupt, of 
the petitioning creditors, of the person 
applying for the appointment of a re- 
ceiver, or of any creditor, and trustees 
shall not retain as their attorney any at- 
| torney who has obtained proxies or voted 
upon the election of such trustees, or 
who is an attorney for persons holding 
such proxies.” 





| Sale of Property 


Concluded by Trustees 
Immediately after the appointment of 
the trustees and their counsel, they pro- 
ceeded to conclude the Frick sale. Its sub- 
stantial terms had been negotiated by 
Untermyer as counsel for the Creditors’ 
Committee prior to the bankruptcy. On 
closing it a written application signed 
iby Weil, Thorp and Untermyer, was made 
| to the Bankruptcy Court for the payment 


they were so employed. Untermyer, who | 


The | 


plaintiff and them regarding the per-|out of the proceeds of separate and exact 
formance of services after appointment | compensation to Weil and Thorp, to cer- 
of the trustees in bankruptcy, or regard-|tain associate counsel for the trustees 
ing the compensation for services per-|and to Untermyer. This was subse- 
formed by them thereafter, |quently approved by the Court. The 
They admitted receipt of the allow-| expected sale of the rest of the Thompson 
ances made to them by the Court, but| property under the Young option was 
alleged that the services rendered after | never consummated, and the expected 
their designation and confirmation as}|composition in the bank>uptey did not 
general counsel to the trustees were ren- | take place, 
dered in collaboration with other counsel| The affairs of the Thompson estate 
and not in collaboration with or under| were very complicated, and Untermyer 
the direction of the pla’r’ °¥ or his firm;|was the person most conversa‘i with 
also that any services lered by the | their leral aspect. The trustees when 
plaintiff and his firm \ rendered as/selecting defendants as their counsel 
counsel to the creditors’ committee and realized that they had been counsel for 
not otherwise, They further said that | the Committee of Creditors under U-ter- 
any such agreement or understanding as | myer. 
that alleged by plaintiff would have been | It had become apparent that the de- 


Untermyer was counsel for many 
creditors. He was forbidden by Rule No. 
5 before quoted to become counsel for 
the trustees unless specially authorized 
by the Court. He represented 90 per 
cent or more of the general creditors. 
There is no presumption or finding that 
the Bankruptcy Court especially author- 


[Continucd on Page 12, Column 1.) 


Journal 
of the 


Supreme Court 
| of the 
| United States 
| 


January 3, 1929. 


| Present: The Chief Justice, Mr. Justice | 
| Holmes, Mr. Justice Van Devanter, Mr. | 


Justice McReynolds, Mr. Justice Bran- 
deis, Mr. Justice Sutherland, Mr. Justice 
Butler, Mr. Justice Sanford, and Mr. 
| Justice Stone. 


A. F. Prescott, jr., of Washington, D, C.; | 


of Washington, 


| Perley d. Rose, } 
of Washington, 


Joseph K. Moyer, 


D. ¢C.; 
D. C.; 


Ray F. Drewry, of Pierre, 8S. Dak.; Max G. | 


| Dice, of Dayton, O.; Edwin E. Tait, of Pitts- 
| burgh, Pa.; William M., Potts, of Mabridge, 
|S. Dak.; Patrick J. Melillo, of Youngstown, 
| O.; 
| admitted to practice. : 

No, 555. Harry F. Sinclair v. The United 


States of America. Motion to bring up the | 


| @ntire record and cause granted and the 
case reassigned for argument on February 
| T8 next. 

| No, 321, Leon Sampere, plaintiff in error 
and appellant, v. The City of New Orleans, 
Joint motion to advance submitted by Mr. 


| Riley J. Wilson in behalf of Mr. William 


Winans Wall for the plaintiff in error and | 
and Mr. | 


appellant and Mr. B, I. Cahn 
Henry B. Curtis for the defendant in error 
and appellee. 


No. 17. Original. Ex parte: The Bakelite 
Corporatio, petitioner. Argument on the | 


return to the rule to show cause continued 
by Mr. Myer Kraushaar for Frischer & Co., 


Inc., et al. and concluded by Mr. Samuel | 


M. Richardson for the petitioner. 

No. 131. The St. Louis & O’Fallon Ry. 
Co., et al., appellants, v. The United States 
of America, and The Interstate Commerce 
Commission; and 4 

No. 132. The United States of America, 
and The Interstate Commerce Commission, 
appellants, v.-The St. Louis & O’Fallon Ry. 
Co., et al. Argument commenced 
Daniel N. Kirby for the St. 
O'Fallon Ry. Co., et al.; 
Mr. Frederick H. 
and O'Fallon Ry. Co.,, et al. and by Mr. 
Donald Richberg for the National Confer- 
ence en Valuation of American Railroads, 
as amicus curiae, by special leave of Court. 


Louis and 
continued by 


Adjourned until January 4 at 12 o'clock, | 


when the day call will be Nos. i131 (and 
132), 21, 101, 102, 105 (and 194), 106 (and 
107), 108, 114, and 115, 


is no doubt of the| 


and Chas. O. Cook, of Pampa, Tex., were | 


by Mr. | 


Wood for the St. Louis | 


Prohibition 


Index and Digest 
Of Latest Federal Court Decisions 


Qreeasi are printed 80 that they can be cut out and pasted on Standard 
Library-index and File Cards, approximately 8 by 5 inches, usually 
employed in dibraries and filed for reference. 
PRINGPAL AND AGENT: Rights and Liabilities as to Third Persons: 
Liability of Principal for Fraudulent and Secret Acts of Agent within 
his Authority.—The liability of the principal for the false statement or 
other misconduct of the agent acting within the scope of his authority is 
unaffected by the agent’s secret purpose or motives——Gleason vy. Seaboard 
Air Line Ry. Co. (Supreme Court of the United States.)—Yearly Index 
Page 2698, Col. 5 (Volume III). 


PRINCIPAL AND AGENT: Liability of Principal for Acts of Agent: 
Acts Within Scope of Authority: Secret and Fraudulent Acts—There 
is no more reason for creating an exception to the rule that a principal is 
liable for the act of his agent because of the agent’s secret purpose to 
benefit himself ty his breach of duty than in any other case where his 
default is actuatel by negligence or sinister motives—Gleason v. Seaboard 
Air Line Ry. Co. (Supreme Court of the United States.)—Yearly Index 
Page 2698, Col. 5 (Volume III). 


UBLIC LANDS: Survey and Disposal of Lands of United States: Reser- 
vation of Known Mineral Lands: Determination of Questions of Law 
and Fact: Authority of Secretary of Interior.—Where the Secretary of the 
Interior has the duty to issue a patent or to furnish other evidence of title 
to land to a claimant, he has the authority to determine the questions of 
law incident to the performance of that duty; but where, as to a grant of 
public lands in which lands known to be mineral in character are reserved, 
the Secretary of the Interior only has the duty to determine as a fact the 
known mineral character of lands in order to protect the rights of the United 
States, this authority does not carry the power to relinquish, by a determi- 
nation of questions of law, the jurisdiction of the Department of the Interior 
over the land without determining, as a fact, that it was nonmineral at the 
time of the survey—West vy. Standard Oil Co, (Supreme Court of the 
United States.)—Yearly Index Page 2698, Col. 1 (Volume III), 


PuBLic LANDS: Survey and Disposal of Lands of United States: Reser- 
vation of Known Mineral Lands: Determination by Secretary of In- 
terior: Proceedings—Ordinarily, where an act granting public lands ex- 
cludes those known to be mineral, the determination of the fact whether a 
particular-tract is of that character rests with the Secretary of the Interior, 
and he is not obliged to employ proceedings in the local land office as the 
means for making the determination, but may himself hear the evidence in 
the first instance, nor is he obliged, in so ascertaining the facts, to follow 
a procedure similar to that prescribed for the local land officc—West v. 
Standard Oil Co. (Supreme Court of the United States.)—Yearly Index 
Page 2698, Col. 1 (Volume III). 


pustic LANDS: Survey and Disposal of Lands of United States: Juris- 
diction of Department of Interior: Authority of Secretary of Interior to 
Review Rulings of Predecessor.—Where the Department of the Interior still 
has jurisdiction of certain land, the Secretary of the Interior has the power 
to review the action of his predecessor in dismissing proceedings to deter- 
mine whether the lands were known to be mineral in character at the time 
of survey, and to deal with the matter as freely as he could have done if the 
dismissal of the proceedings had been his own act or that of a subordinate 
official, sinée, so long as the Department retains jurisdiction of the land, 
administrative orders concerning it are subject to revision.— West v. Stand- 
ard Oil Co. (Supreme Court of the United States.)\—Yearly Index Page 
2698, Col. 1 (Volume III). 


UBLIC LANDS: Survey and Disposal of Lands of United States: Grants 

_ to States: Reservations: Determination of Known Mineral Character: 
Decision of Secretary of Interior: Construction.—Where survey in 1903 of 
certain public lands included in grant which reserved land mineral in char- 
acter, returned it as mineral; and later it was temporarily withdrawn 
from entry pending classification; and in 1909 it was classified as oil land; 
and Secretary of Interior recommended its withdrawal for petroleum re- 
serve, recommendation being approved and it being placed in reserve; and in 
1914 proceedings to determine whether land was known to be mineral at 
time of survey were begun, and continued in 1921; and later in 1921, before 
action therein, Secretary of Interior directed, after informal hearing, that 
proceedings be dismissed, held: Secretary of Interior, by his ruling, did not 
make a determination of fact that land was not known to be mineral in 
character at time of survey, since, by the record, he rested his ruling upon 
a supposed rule of law, holding that question of actual known mineral char- 
acter had become immaterial because Government was estopped, by action 
taken prior to 1921, from questioning title of grantee and its assignees.— 
‘West v. Standard Oil Co. (Supreme Court of the United” States.)—Yearly 
Index Page 2698, Col. 1 (Volume III). 


ONOPOLiEs: Restraint of Trade: Sale of Goods: Price Discrimina- 
—"* tions: “Line of Commerce”: Section 2 of Clayton Act.—Section 2 of 
the Clayton Act has application to cases of price discrimination, the effect 
of which may be to substantially lessen competition, or tend to create a 
monopoly, not in the line of commerce wherein the discriminator is engaged, 
but in the line of commerce in which the vendee of the discriminator is en- 
gaged—Van Camp & Sons Company v. American Can’ Company and the 
Van Camp Packing Company, Inc. (Supreme Court of the United States) .— 
Yearly Index Page —, Col. — (Volume III). 


WN ONOPOLIES: Restraint of Trade: Sale of Goods: Price Discrimina- 

tions: Discrimination by Seller between Buyers: Section 2 of Clay- 
ton Act——Where one who makes an article and sells it, interstate, to per- 
sons engaged, interstate, in a line of commerce different from that of the 
maker, discriminates in price between such buyers (said discrimination not 
being made on account of differences in the grade, quality or quantity of 
the commodity sold, nor being made as only due allowance for the difference 
in the cost of selling or transportation, nor being made in good faith to 
meet competition) and the effect of such discrimination may be to sub- 
stantially lessen competition or tend to create a monopoly in the line of 
commerce wherein the buyers are engaged, held: Such discrimination by 
the maker and seller is in violation of Section 2 of the Clayton Act—Van 
Camp & Sons Company v. American Can Company and the Van Camp Pack- 
ing Company, Inc. (Supreme Court of the United States.)—Yearly Index 
Page 2699, Col. 5 (Volume III). 


APPEAL AND ERROR: Decisions Reviewable: Nature, Scope and Effect 
~* of Decision: Order Denying Application for Return of Papers Seized 
Without Warrant Prior to Indictment and for Supression of Evidence.— 
Where, prior to indictment of the defendant for conspiracy to violate the 
National Prohibition Act, certain papers were taken from his pérson with- 
out a warrant; and after the indictment and before trial, he applied to the 
District Court, in the criminal case, for an order requiring the return of the 
papers, and to suppress all evidence obtained therefrom, on the ground 
that the search and seizure had been in violation of his constitutional rights: 
and the defendant’s application was denied, held: The order of the District 
Court is not a final judgment within the meaning of Section 128 of the 
Judicial Code, but is interlocutory only, and hence not appealable—Cogen 
v. United States. (Supreme Court of the’ United States.)—Yearly Index 
Page 2694, Col. 6 (Volume IIT). : 


PPEAL AND ERROR: Decisions Reviewable: Order on Motion to 
Quash Search Warrant in Criminal Cause—Where a motion to quash 

a search warrant and for the return of the property is made by a party to 
the cause, is filed in the cause and seeks suppressioh of the evidence at the 
trial, held: The motion to quash the search warrant is an incident merely, 
the real purpose of the application is to suppress evidence, and it is but 
a step in the criminal case preliminary to the trial thereof; and the order 
made on the motion is interlocutory merely.—Cogen v. United States. (Su- 


eae pert of the United States.)—Yearly Index Page 2694, Col. 6 (Vol- 
ume . 


RMY AND NAVY: Pay and Allowances: Adjusted Compensation Act: 

Adjusted Service Certificates: Claims for Payment: Authority of Di- 
rector of Veterans’ Bureau: Finality of Decision—Under the provisions 
of the Adjusted Compensation Act, exclusive authority is vested in its Di- 
rector of the Veterans’ Bureau to entertain and pass upon all claims for 
payment of adjusted service certificates, and his decision thereon is final and 
may not be attacked in the courts, unless it be wholly without evidential 
support or wholly denendent upon a question or law or clearly arbitrary or 
capricious.— United States v. Williams. (Supreme Court of the United 
States..\—Yearly Index Pare 2699, Col. 4 (Volume IIT). 


PPEAL AND ERROR: Review: Findings of Fact: Power to Review: 
~* In Common Law Suits: Reference of Issues to Referee: Section 649 
of Revised Statutes—Under Section 649 of the Revised Statutes, if in a 
common law suit in a District Court the parties consent to refer the 
issues IN accord with local practice to a referee to make findings of fact 
and report conclusions of law thereon which the court approves and adopts, 
the appellate court may examine the findings and determine whether they 
support the judgment—Weil et al. v. Neary, (Supreme Court of the United 
States..—Yearly Index Page 2694, Col. 1 (Volume IIT). 


COMMERCE: Interstate Commerce Commission: Authority and Fune- 
; 4 tions: Order to Participate in Through Routes: Maintenance of Exist- 
ing Through Routes: Paragraph 3 and 4 of Section 15 of Interstate Com- 
merce Act.—Where Interstate Commerce Commission ordered the establish- 
ment of through routes for west-bound freight traffic over the Fort Smith, 
Subiaco & Rock Island and participation therein by Missouri Pacific and other 
railroads. thereby compelling Missouri Pacific to participate in new through 
routes which embrace substantially less of its lines than the length of its 
lines in existing through routes between same termini, and giving Missouri 
Pacific short hauls as compared with its hauls on existing routes, and there 
was n0 finding that existing routes are too long or that traffic covered by 
order would be handled more advantageously over proposed routes. held: 
Commission is not authorized by the Interstate Commerce Act to establish 
through routes proposed, its order being repugnant to the rule prescribed by 
Paragravh 4 of Section 15 of the Act.—United States et al. v. Missouri 
Pacific Railroad Co, (Supreme Court of the United States.)—Yeatly Index 
Page 2699, Col. 1 (Volume III). 
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Constitutional Rights 


Denial of Petition to S 
At TrialIs Held Nott 


J. RoBERT CoGen, PETITIONER, V. UNITED 
States. No, 8&9, SUPREME CouRT OF 
THE UNITED STATES. 


The Supreme Court held herein that 
an order of a District Court denying an 
application of a defendant in a criminal 
case, made after indictment but before 
trial, for the return of papers seized 
without a search warrant, and for the 
suppression of evidence therefrom, was 
interlocutory merely and not appealable. 


jerror from the Circuit Court of Appeals. 
This court later dismissed the writ, hold- 
|ing the order was interlocutory, The 


was affirmed by the Supreme Court 
an opinion by Mr. Justice Brandeis. 

On certiorari to the Circuit Court of 
Appeals for the Second Circuit. 

The full text of the opinion of the 
Court follows: 

Cogen, with others 
|Was indicted in the Federal Court for 
|southern New York on a charge of con- 
|spiracy to violate the National Prohibi- 
ition Act. Before the indictment, certain 
| Papers had been taken from his person 
without a warrant. 


in 





jin the criminal case, for an order re- 


quiring the United States attorney to| 
return the papers; and to suppress all! 


the | 
|ground that the search and seizure had! 


|evidence obtained therefrom, on 


j|been in violation of his constitutional 
|rights. The application was denied. 
Writ of Error Dismissed 

By Appellate Court 


| Before the trial of the cause, Cogen 
|sued out a writ of error from the Circuit 
|Court of Appeals. It dismissed the writ, 


jholding that the order sought to be re-| 


|viewed was interlocutory and hence not 
|appealable. 24 F. (2d) 308. This Court 
|granted a writ of certiorari. 277 U. S.| 
|579. The sole question for decision is 
whether the order of the District Court 
jis a final judgment within the meaning 
of See. 128 of the Judicial Code. 

Cogen claims that it is final, contending 
|that his application for surrender of the 
;Papers is a collateral matter, distinct 
from the general subject of the litiga- 
ition; and that the order thereon finally 
| settled the particular controversy. He 
argues that, being so, it falls, like the 
orders in Forgay v. Conrad, 6 How. 201, 
| 203-204; Trustees v. Greenough, 105 U.| 
|S. 527, 531; and Witliam v. Morgan, 111 
U. S. 684, 699; within the exception to 
the general rule which limits the right! 
of review to judgments which are both| 
final and complete. See Collins y. Miller, 
252 U. S. 364, 370: Oneida Navigation | 
Co. v. W. & S. Job & Co., 252 U. S. 521. 
| It is true that the order deals with a 
|matter which, in one respect, is deemed 
jcollateral. As was vaid in Segurola v. 
|United States, 275 U. S. 106, 111-112: 
” * * * a court, when engaged in 
trying a criminal case, will not take 
notice of the manner in which witnesses 
have possessed themselves of papers or 
other articles of personal property, which 
are material and properly offered in évi- 
|dence, because the court will not in try- 
Ing a criminal cause permit a collaterai 
| issue to be raised as to the source of com- 
petent evidence. To pursue it would be 
to halt in the orderly progress of a cause 
and consider incidentally a question which 


The defendant had sued out a writ of | 


decision of the Circuit Court of Appeals | 


as codefendants. | 


After the indictment | 
| and before trial, he applieti to that court, | 


uppress Evidence 


o Be Subject to Appeal 


Application for Return of Papers Seized Without War- 
rant ls Found Not to Be Separate Proceeding. 


| 193-194 (Note No. 1). Compare Adams 
vy. New York, 192 U. S. 585, 594, 

Motions for the return of papers and 
| the suppression of evidence made in the 
|cause ox advance of the trial, under this 
jruie of practice, must be differentiated 
trom inaependent proceedings brought 
for a simuar purpose. Where the pro- 
ceedings 1s a plenary one, like the bill 
In equity in Dowling v. Collins, 10 fF. 
(2d) 62, its independent character is 
obvious; and the appealability of the de- 
cree therein is unattected by the fact 
|that the purpose of the suit is solely to 
influence or control the trial of a pend- 
ing criminal prosecution. 

Applications for return of papers, or 
| other properiy may, nowever, oiten be 
|made by motion or other summary pro- 
|ceeding, by reason of the fact that the 
person in possession is an officer of the 
}court. See United States v. Maresca, 
266 Fed. 713. Compare Weinstein v. At- 
| torney General, 271 Fed. 673. Where an 
application is filed in that form, its es- 
;Sential character and the circumstances 
junder which it is made will determine 
whether it is an independent proceeding 
or merely a step in the trial of the crim- 
inal case. 

The independent character of the 
summary proceedings is clear, even 
where the motion is filed in a criminal 
case, Whenever the application for the 
papers or other property is made by a 
stranger to the litigation, compare Ex 
parte Tiffany, 252 U. S. 32; Savannah 
v. Jessup, 106 U. S. 563; Gumbel v. 
Pitkin, 113 U. S. 545; or wherever the 
motion is filed before there is any in- 
dictment cr information against the 
movant, like the motions in Perlman v. 
United States, 247 U. S. 7 and Burdeau 
v. McDowell, 256 U. S. 465; or wherever 
the criminal proceeding contemplated or 
pending is in another court, like the mo- 
| tion in Dier v. Banton, 262 U. S. 147; or 
wherever the motion, although entitled 
in the criminal case, is not filed until 
after the criminal prosecution has been 





| disposed of, as where under the National 


Prohibition Act a defendant seeks, after 
acquittal, to regain possession of liquor 
seized. (Note No. 2.) And the in- 
dependent character of a summary pro- 
ceeding for return of papers may be so 
clear, that it will be deemed separate 
and distinet, even if a criminal prosecu- 
tion against the movant is pending in 
the same court. This was true in Essgee 
Co. v. United States, 262 U. S. 151, 
where the petition was entitled as a 
separate matter and was referred to by 
the court as a special proceeding. 
Motions for the return of property, 
made in connection with a motion to 
quash a search warrant issued under the 
National Prohibition Act, may be inde- 
pendent proceedings, but are not neces- 
sarily so. By Act of October 28, 1919, 
c. 85, Title II, Section 25, 41 Stat. 15 and 
Espionage Act, June 15, 1917, c. 30, Title 
I, Section 16, 40 Stat. 229, Congress made 
specific provision, by an independent 
proceeding, for the vacation of a warrant 
wrongfully issued and for return of the 
property. (Note No. 3.) Dumbra v. 
United States, 268 U. S. 435 was such a 
case. Steele v. United States, No. 1, 267 
U. S. 498 was also, so far as disclosed by 
the record in this Court. (Note No. 4.) 
Because it appeared to be such, the order 
therein denying the application was held 





has happened to cross the path of such 
jlitigation and which is wholly indepen- 
dent of it.” 

Hence, a defendant will, ordinarily, 
be held to have waived the objection to 
| the manner in which evidence has been 
| obtained unless he presents the matter 
jfor the consideration of the court sea- 
|sonably in advance of the trial; and he 
|does this commonly by a motion made 
in the cause for return of the property 
and for suppression of the evidence. The 
rule is one of practice; and is not with- 
;out exceptions. See Gouled v. United 
|States, 265 U. S. 298, 305; Agnello v. 
United States, 269 U. 8S. 20, 34-35; 
|Pauzich v. United States, 285 Fed,| 
871, 872. 

It is not true that the order on such| 
a moticn deals with a matter distinct 
from the general subject of the litiga- 
|tion. Usually the main purpose of the| 
|motion for the return of papers is the | 
suppression of evidence at the forthcom- | 
ing trial of the cause. The disposition | 
|made of the motion will necessarily de- | 
termine the conduct of the trial and may 
vitally affect the result. In essence, the 
motion resembles others made before 
or during a trial to secure or to sup- 
|press evidence, such as applications to| 
suppress ad deposition, Grant Bros. v.| 
United States, 232 U. S. 647, 661-662; 
Pullman Co. v. Jordan, 218 Fed. 573, 
577; to compel the production of books! 
|or documents, Pennsylvania R. R. Co. v. 
|International Coal Mining Co. 156 Fed. | 
765; for leave to make physical exam- | 
jination of a plaintiff; Union Pacifie Ry. | 
|Co. v. Botsford, 141 U. S. 250; or for 
|a subpoena duces tecum, Murray v. 
| Louisiana, 163 U. S. 101, 107; Amrican 
| Lithographic Co. v. Werckmeister, 221 
|U. S. 603, 608-610. y | 
| The orders :nade upon such applica- 
| tions, 
jonly of parties to the litigation, are 
|interlocutory. Compare Alexander v. 
United States, 201 U. S, 117. It is only| 
twhen disobedience happens to result in 
an order punishing criminally for con- 
|tempt, that a party may have review 
by appellate proceedings before entry 
of the final judgment in the cause. 
Union Tool Co, v. Wilson, 259 U. S. 107, 
ill0-111, xs 
| It is not true that the decision on such 
la motion for the return of papers nezes- 
sarily settles the question of their ad- 
missibility in evidence. 
is denied, the objection to the admis- 
‘sibility as evidence is usually renewed 
when the paper is offered at the trial. 
And, aithough the preliminary motion 
was denied, the objection made at the 
trial to the admission of the evidence 
may be sustained. For as was said in 











“ 


| 312-313: . Where, in the progress 
of a trial, it becomes probable that there 
has been an unconstituiional seizure of 
papers, it is the duty of the trial court 
to entertain an objection to their ad- 
mission cr a motion for their exclusion 
and to consider and decide the question 
as then presented, even where a motion 
to return the pavers may have been de- 
nied before trial.” E 

Upon a review of the final judgment 
lagainst the defendant, both the refusa 
ito order return of the property and its 
admission in evidence are commonly as- 
lsigned as errors. See Weeks v. United 
States, 232 U. S. 383, 387-389; Byars 
v. United States, 273 U.S. 28, 29; Mar- 
ron v. United States, 275 U. S. 192, 





If the motion | 


Gouled v. United States, 255 U. S. 298, , 


] | United 


in United States v. Steele, No. 2, 267 U. 
S. 505 to be res judicata, on the trial of 
the information filed after the seizure for 
ogee possession of the liquor, (Note 

0. 5. 

But a motion for the return of prop- * 
erty, although connected with a motion 
to quash a search warrant, may, if made 
in the same court in which a criminal 
proceeding is pending, be so closely as- 
sociated with the criminal proceeding 
as to be deemed a part of it. Thus, 
where the mction to quash the search 
warrant and for return of the property 
is made by a party to the cause, is filed 
in the cause and seeks suppression of 
the evidence at the trial, it is apparent 
that the motion to quash the search war- 
rant is an incident merely; that the real 
purpose of the application is to suppress 
evidence; and that it is but a step im the 
criminal case preliminary to the trial 
thereof. Circumstances may make this 
clear, even if the motion does not spe- 
cifically pray for suppression of the evi- 
dence. In all such cases the order made 
on the motion is interlocutory merely. 
(Note No. 6.) 

Where in cases arising under the Na- 
tional Prohibition Act a defendant seeks 
to obtain, by motion in advance of trial, 
return of property which was not seized 


| under a search warrant, the interlocutory 


character of the order entered thereon 
is ordinarily clear. (Note No. 7.) 

This is true of the order here in ques- 
tion. The motion was not for the re- 
turn of papers seized under a search war- 
rant. It was filed in the criminal case 
after the indictment and before trial. It 
seeks not only return of the papers, but 
the suppression of all evidence obtained 
therefrom. And such suppression of evi- 
dence appears to be its main, if not its 
only purpose, The appeal was properly 


so far as they affect the rights | dismissed by the Circuit Court of Appeals. 


Affirmed. 
January 2, 1929. 

1—Also Murby v. United States, 293 Fed. 
849, 851; Bell v. United States, 9 F. (2d) 
|820. Compare Giles v. United States, 284 
| Fed. 208, 209; Shields v. United States, 36 
|F, (2d) 993. 
| 2—In re Brenner, 6 F. (2d) 425; Dickhart 
v, United States, 16 F. (2d) 345. See Mellet 
& Nichter Brewing Co. v. United States, 
296 Fed. 765, 770. 

8.—See Gallagher v. United States, 6 F. 
an) 758; United States v. Casino, 286 Fed. 

D. 

4—The fact that, on the docket of the 
District Court, the motion to vacate the 
search warrant appears to have been filed 
|in the criminal case and to have been dis- 
|posed of there, has been brought to our 
{attention through the diligence of Cogen’s 
|ecounsel. But this fact was not disclosed 
by the records or briefs in either of the 
| Steele cases. 

5.—Voorheis v. United States, 299 Fed. 
275; In re No, 191 Front St., 5 F. (2d) 282; 
In re Hollywood Cabaret, 5 F, (2d) 651; 
| United States v. Kirschenblatt, 16 F, (2d) 
| 202) are cases of the same character, The 
motion filed’ in the criminal case passed 
lon in Dowling v. Collins, 10 F, (2d) 62 was 
}assumed bw the Circuit Court of Appeals 
|to be so. Compare Veeder v. United States, 
|252 Fed. 414, 

6.—See Coastwise Lumber & Supply Co. 
vy. United States, 259 Fed, 847; United 
States v. Broude, 299 Fes. 332; Jacobs v. 
States, 8 F. (2d) 981. Compare 
Jacobs v. United States, 24 F, (2d) 890, 
1.—See United States v. Maresca, 266 Fed, 
713, 719; United States v. Marquette, 270 
Fed. 214; United States v. Mattingly, 285 
Fed. 922. Compare Crocker v. Knudsen, 232 
857; Fries v. United States, 284 Fed, 
$25, 
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Crop Condition 


Research on Control |Weather Is Favorable to Crops for Week 


And Eradication of 


Air Mail Service 


With Snow Protecting Wheat in Plains Area Tatas, Aiiabionh 


Progress Is Noted in Outdoor Operations on Farms; 
Corn Borer Urged Rainfall Is Needed in Southern States. 


Additional Appropriations 
For Campaign to Check 
Spread of Insects Asked 
At Conference. 


{Continued from Page 1.] 
not like to see an abandonment of this 
plan of quarantine. 

Dr. C. L. Marlatt, Chief of both the 
Bureau of Entomology and the Plant 
Quarantine and Control Administration 
(formerly the Federal Horticultural 
Board) of the Department of Agriculture, 
said that he does not know the source 
of the thought 


“is the one thing that we think we can 
do to advantage for some time to come. 

Dr. A. F. Woods, Director of Scientific 
Work of the Department of Agriculture 
and chairman of the conference, stated 
that the thought of abandonment proba- 
bly came through conversations he had 
had with important persons, including 
influential members of the Bureau of the 
Budget. The members of the Bureau of 
the Budget with whom he conversed, 


f quarantine could not be curtailed. 
er. “a. Heuser, of Ohio, said that his 
State intended to study biological prin- 
ciples in connection with the moth and 
jts environment and apply them to the 

rowing of corn. 
, e Soil Fertility is Factor. — 

Mr. Huber said that the investigators 
in Ohio found a correlation between 
soil fertility and the abundance of the 
insect. He said that there were also cor- 
relations between climate, between vege- 
tation types, and between soil types and 
abundance. 

All these environmental factors, he 
said, point to the importance of cultural 
practices as they affect corn develop- 
ment. There is a wider range, Mr. Call 
pointed out, in the behavior of corn than 
in the behavior of the insect. Hence, he 
added, the problem revolves about corn 
development, which has a salient corre- 
lation with abundance of the insect. — 

Corn development in the last analysis, 
Mr. Call explained, is interpreted by 
him and other State workers in Ohio to 
be nutrition. Corn development, he 
pointed out, influences the physiological 
behavior of the corn borer. Associated 
with the serious problem of nutrition, 
he said, are such factors as temperature, 
humidity, and light. 

Nutrition Is Chief Factor. 

But the main research, he stated, 
must be on nutrition. All work, he 
said, will be measured in terms of 
abundance. There are also interrela- 
tionships, he said, among corn breeding 
and cultural practices and corn develop- 
ment. E 

M. R. Cooper, senior agricultural econ- 
omist, Division ‘of Farm Management 
and Costs, Bureau of Agricultural Eco- 
nomics, stated that the Bureau was 
studying the use of the husker-shredder 
in relation to the corn borer on eastern 
corn belt farms, farm management fac- 
tors in the commercial utilization of 
stalks, the question of farm reorganiza- 
tion, and the possibility of substituting 
other crops for corn. He said that a part 
of the investigation of the commercial 
utilization of stalks is a study of the 
price of the stalks and of the transporta- 
tion of them to the factory. 

J. W. Collier, associate agricultural 
economist of the Section on Special Corn 
Borer Research of the Division of Farm 
Management and Costs, said that in re- 
gard to the question of farm reorganiza- 
tion, the increasing use of mechanical 
corn pickers may expedite harvesting so 
that the corn land may be plowed earlier. 

Federal Officers Speak. , 

Those who took part in the discussion 
were Dr. A. F. Woods, Department of 
Agriculture; D. J. Caffrey and H. L. 
Parker, Bureau of Entomology; Dr. E. 
W. Sheetz, Bureau of Animal Industry; 
Representative Ketcham (Rep.), of 
Michigan; Dr. R. C. Roark and Dr. F. P. 
Veitch, Bureau of Chemistry and Soils; 
Dr. C. R. Ball and F. D. Richey, Bureau 
of Plant Industry; Dr. A. J. Pieters, Bu- 
reau of Plant Industry; R. B. Gray, Bu- 
reau of Public Roads; Professor W. P. 
Flint, Urbana, IIll.; Professor J. J. Davis, 
Lafayette, Ind.; Professor R. H. Pettit. 
East Lansing, Mich.; Dr. E. N. Cory, 
College Park, Md.; Professor P. J. Par- 
rott, Geneva, N. Y.; Professor J. S 
Houser, Wooster, Ohio; Professor H. N. 
Worthley, State College, Pennsylvania; 
Dr. L. L. Huber, Wooster, Ohio; M. R. 
Cooper and G. W. Collier, Bureau of 
Agricultural Economics; W. B. Hart, 
who cooperated with the Bureau of Agri- 
cultural Economics; Dean L. E. Call, 
Manhattan, Kans.; Dr. C. L. Marlatt, De- 
partment of Agriculture; and Dr. W. Hi. 
Larrimer, principal entomologist in 
charge of the Division of Cereal and For- 
eign Insects, Bureau of Entomology. 


British Begin Survey 


Of Air Route to India 


Mediterranean Bases for Serv- 
ice to Be Selected. 


A survey party from the Imperial Air- 
ways, Ltd., has set out for the Mediter- 
ranean to decide upon the exact loca- 
tion of the various Mediterranean bases 
of the England-India air route, the 
Trade Commissioner at Paris, H. R. 
Buckley, has advised the Department of 
Commerce, the Department stated Jan- 
uary 8. The statement follows in full 
text: 

The total length of the air line will be 
5,000 miles and passengers to India will 
travel by iznd machine from London to 
Basle, where they will take a night train 
bringing them to Genoa in time for 
breakfast. At Genoa they will embark 
upon one of the short Calcutta flying- 
boats and travel along the coast, calling 
at Rome and Naples, and either Prindisi. 
Taranto, or Gallipoli, before flying along 
the Greek Islands and on the Suda Bay, 
Crete. 

The route then will proceed to Tebruk 
in Italian Libya, and follo.’ the coast to 
Alexandria, where the Egyptian Gov- 
ernment is to build a combined marine 
and land airpert, Here the route will 
link up with the present service and the 
time schedule, based on very liberal esti- 
mate, will carry passengers and mails 
from London to Karachi within seven 
days. 


of abandonment of | 
quarantine. “That,” stated Dr. Marlatt, | 





The weather during the last week of 
1928, except locally, was favorable to 
agricultural interests, especially seasonal 
outside operations, according to the 
weekly crop and weather report’ issued 
January 3 by the Weather Bureau of the 
Department of Agriculture. 

Conditions, according to the report, 
were also favorable for scrapping out- 
standing cotton, with some still to pick 
in portions of the belt, while a covering 
of snow at the end of the week gave 
the Wheat Belt protection from the cold 
wave overspreading the interior States. 

The full text of the report follows: 

At the beginning of the week tem- 
peratures were rather low for season 
over the Appalachian region and the 
eastern Great Basin, but over most cen- 
tral sections they were moderately high, 
under the influence of # trough of low 
pressure which extended from Minne- 
sota to Texas. Unsettled conditions pre- 
vailed’ over the country east of the Mis- 
sissippi River during the succeeding few 
days, with widely-scattered tight pre- 
cipitation. 

Temperatures were subnormal on the 
28-29th over the Great Plains and parts 


'of the Northwest, but there was a re- 
Dr. Woods explained, asked whether the | 


action to warmer on the 30th, while it 
had become colder again over the East. 
About the close of the week there was 
a sharp drop in temperature over the 
northern Great Plains, with several sta- 
tions reporting falls of 22 to 36 degrees 
in 24 hours. Precipitation was generally 
light and scattered, with the exception of 
the Pacific Northwest where some sta- 
tions reported measurable amounts on 
nearly every day. 

The week, as a whole, was warmer 
than normal everywhere, except locally 
along the south Atlantic coast and in 


the Florida Peninsula. Temperatures in | 


general, were unusually high for the sea- 


son in the northern two-thirds of the | 


country from the Atlantic to the Pacific, 
with the weekly means ranging mostly 
from 6 to as much as 16 degrees above 
normal, Much colder weather over- 
spread the interior valleys and Central- 


Northern States at the close of the week, | 


however, with zero temperatures, or 


lower, reported quite generally in cen- | 
tral-northern districts as far south as | 
parts of Iowa, and a moderate cold wave | 


in the Southwest. 


Further Declines 
In Temperature Followed 


There was a still further drop in tem- 
perature on the morning of the 2d, which 
was after the close of the week covered 
by the present bulletin, with minima of 
zero, or lower, extending southward and 
eastward to portions of Illinois and Mis- 
souri, and near zero in much of the Yhio 
Valley area. In the East freezing 
weather extended as far south as south- 
central Georgia and ceatral Alabama. 
The lowest temperature for a first-order 
station was 14 degrees below zero at 
Devils Leake, N. Dak., on December 31 
and the morning of January 1. 

Rainfall was heavy in Pacific coast 
sections from extreme northern Califor- 
nia northward, and was moderate to 
rather heavy in local areas of the At- 
lantic Coast States. In other sections 
east of the Mississippi River the weekly 
totals ranged from very light in the 
South to nearly 1 inch in parts of the 
interior. Between the Mississippi River 
and Rocky Mountains very little precipi- 
tation occurred, except in portions of the 
extreme lower Mississippi: Valley where 
moderate snow was reported about the 
close of the week. 


Except in a few local areas, weather 
conditions during the last week of 1928 | 
were generally favorable for agricultural | 
interests, especially so for such outside | 
operations as are usually prosecuted at) 


this season of the year. There was a 


general absence of stormy weather until | 
about the close of the period, when a| 
depression of considerable energy had | 


moved to the Mississippi Valley, attended 


by snow and succeeded by much lower | 


temperatures in the interior valley 
States. Most of the week, however, was 
mild, sunny, and generally favorable. 


In the northern Great Plains conditions | 


were satisfactory for livestock, with 
much ranging possible and consequent 
saving of feed, while the higher tempera- 
tures: in the Southwest were beneficial; 
heavy feeding was necessary in some 
Rocky Mountain sections because of 
snow-covered range. 


Rainfall Is Deficient 
In Southern States 


Rainfall was again generally deficient 
in the Southern States, and moisture is 
needed at many places in Gulf and South 
Atlantic districts, especially on the up- 
lands of Florida, where it is becoming 
very dry. There was no material dam- 
age from low temperatures, except that 
the 
harmful frosts on the 29th, which killed 
most tender trucks in the Everglades and 
did some damage in the coast districts; 
hardy truck, in general, did well. Snow- 
fall was beneficial for winter grains in 
parts of the interior of the Northwest, 
but more precipitation is needed in other 
sections of that area. In the main Win- 


4 


ter Wheat Belt a snow cover deposited | 
about the close of the week in many) 


parts of the western and central areas 


provided protection from the cold wave) 


that overspread the interior of the coun- 
try immediately thereafter. 

Husking and housing the remaining 
corn crop made good progress until the 
unfavorable weather about the close of 
the week; considerable corn is still out 
in the lower Missouri and upper Missis- 
sippi valleys. Conditions were also fa- 
vorable for scrapping outstanding cot- 
ton, with some still to pick in the central- 
northern and northwestern portions of 
the belt. 


Airport of Customs Entry 
Is Designated at Newark 


The Collector of Customs at New 
York, on January 3, was notified by the 
Acting Secertary of the Treasury, Sey- 
mour Lowman, that the Newark Metro- 
politan Airport has been designated as 


an airport of entry in the New York | 
The. full text of the letter fol- | 


district. 
lows: 
“Under the authority of Section 7 (b) 


of the Air Commerce Act of 1926, the | 
Newark Metropolitan Airport is hereby | 


designated as an airport of entry in your 
district.” 


interior of southern Florida had} 


Small Grains —The Winter Wheat Belt 
continued generally bare of snow until 
about the close of the week, but the pre- 
vailing temperatures, in general, were 
not materially harmful, though there 
were complaints of unfavorable thawing 
and freezing conditions locally in the 
Ohio Valley, principally in Indiana and 
Kentucky. 
| In the western belt conditions contin- 


| ued generally favorable and, at the close 
| of the period, there was rather wide- 
spread snow in many central and western 
districts, which will afford protection 
against the low temperatures that over- 
spread the interior about the first of the 
year. During the month of December 


the ground was unusually bare over ‘the 
Wheat Belt as a whole, but only local 
complaints were received of harmful al- 
ternate freezing and thawing conditions. 

Precipitation in the Pacific Northwest 
was helpful for winter grains, especially 
in eastern Washington where there is a 
fairly good snow cover, but additional 
moisture is needed in eastern Oregon. 
In the Rocky Mountain States wheat con- 
tinued mostly satisfactory, except that 
high winds were unfavorable in some 
districts. In the South rainfall would be 
beneficial, but conditions continued gen- 
erally favorable in the middle Atlantic 
| area. 


Mild Weather Permits 


Grazing in Some Districts 
Miscellaneous Crops.—There was an 
absence of snow cover in parts of the 
Lake region, but no injury to meadows 
was reported. The generally mild 
weather permitted much grazing in the 
northern Great Plains, with a consequent 
saving of feed, and considerable grazing 
and pasture lands were open in Montana. 
The week was warm and pleasant in 
Wyoming, but the range was closed in 
some western parts, with attendant heavy 
feeding; elsewhere there was much graz- 
ing area open, or partly so. In Colo- 
rado snows were of benefit to the western 
| desert range, while in New Mexico ranges 
were mostly open and in good condition. 


storms were favorable in Arizona. 


duced, but much supplemental feeding 
was necessary on account of poor range; 
desert ranges were fair to good i 
Nevada. 

Hog killing was again active in the 
Southeast. Livestock are maintaining 
good condition rather generally, with 
only scattered skrinkage reported. 

Truck is doing well in the winter 
trucking areas, except that frost killed 
or severely damaged tender varieties in 
the interior southern Florida Peninsula 
on December 29, with some damage to 
unprotected crops in coast districts. 
Cane is keeping well in Louisiana and 
grinding is making excellent progress. 

There was much dropping of citrus re- 
ported from Florida and some injury 
from drying winds in the Yuma section 
of Arizona; valencia oranges are develop- 
ing unusually early in southern Cali- 
fornia and navels and lemons are matur- 
ing satisfactorily. 


Project Is Approved 
For Line via Tunnel 


| Construction by Denver & Salt 
Lake Western Favored. 


The interstate Commerce Commission 
has just made public a proposed report 
in which Examiner M. 8S. Jameson rec- 
|ommended that the Denver & Salt Lake 
Western Railroad be authorized to con- 
struct a line in Eagle county, Colorado, 
extending from Orestod to Dotsero, 41 
| miles, to afford a short route via the new 





|the Denver & Rio Grande Western Rail- 
/road be permitted to operate on fair and 
reasonable terms over the cut-off and 
over the Moffatt road east of Orestod. 

The conclusions of the report of Ex- 
aminer Jameson, in Finance Docket No. 
4555, follows in full text: 

The evidence is conclusive that the cut- 
off would be of distinct advantage as a 
transportation facility and that the pub- 
lic interest requires its construction for 
operation. If operated by the applicant 
under active traffic opposition from the 
Rio Grande, the result would certainly 
mean financial loss to the Rio Grande 
and possibly to the Moffat as well. 

The construction of a competitive short 
line by the Rio Grande, such as a Min- 
turn-Denver connection, would involve a 
duplicate investment in transportation 


traffic situation here involved can be 
solved in no other manner. The carriers 


a contract, if the terms can be agreed 


points to the necessity that this be done. 

It is recommended that the Commis- 
sion find that the present and future 
public convenience and necessity require 
the construction of the line of railroad 
proposed by the applicant, upon condi- 
tion that the Rio Grande be permitted to 
| operate over said line and over the Mof- 
| fat Road east of Orestod, on fair and 
| reasonable terms to be approved by the 
| Commission, 

Authorization Recommended. 

It is further recommended that the 
| Commission enter an order to the follow- 
ing effect: That within 30 days from 





The warmer weather and absence in| 
n 
Utah the snow layer was appreciably re-| effect as soon as landing fields and other | Will be designated shortly. The regula- 


Moffat tunnel, upon the condition that | 


facilities which, in the light of any traf- | 
fic conditions now foreseen, should not | 
be permitted unless it be found that the’ 


have indicated a willingness to enter into} 


upon, and every consideration in the case | 


Countries to Open 


Mr. New and Mr. Glover to 
Inaugurate Officially New 
Route from Miami to 
Porto Rico. 


[Continued from Page 1.] 

m. for San Juan, Porto Rico. It will 
| Santee at Havana, Cuba, at 11:30 a. m.! 
and stop over night in Eastern Cuba,! 
continuing its flight to Porto Rico the 
following morning with a stop at Santo 
Domingo at 12:30 p. m. It is scheduled } 
| to arrive at San Juan at 4 p. m. Planes 
will leave each way thereafter every 
Monday, Wednesday and Friday, with 
| frequency in service increased to daily 
as soon as practicable, 

Under the contract with the Pan- 
American airways, the Postmaster Gen- 
eral may, at any time, demand extension 
| of the service to Port of Spain, Trini- 
| dad, via the Leeward and Windward Is- | 
lands. 

At Miami the service will make con- 
nection with the domestic air mail sys- 
tem, furnishing direct mail transporta- 
tion via Atlanta, not only to New York 
but to Chicago and western points on 
the transcontinental line, as well as to 
New Orleans and, later, to Houston, San 
Antonio and Laredo, Texas, where the 
Mexican air mail system meets our own 
‘at the border. 

Canal Zone Route. 

Two days after the inauguration of 
the Miami-San Juan route, the Pan- 
American airways will begin operation 
of a second route out ot Miami. This 
route will run to the Panama Canal | 
Zone, with stops at Merida, Mexico; | 
Belize, British Honduras; Tegucigalpa, | 
Honduras; Managua, Nicaragua and San 
Juan, Costa Rica. Provision is made un- 
der the existing contract for later ex- 
tension to Colombia, Verezuela, British | 
and Dutch Guiana, and Trinidad. At 
the present time, this service will only 
operate semimonthly, but the frequency 
of service will be increased to daily as 
soon as the contractor is able to furnish 
necessary equipment, 

Preliminary arrangements have also 
been made and are to be carried into 


| 


| details are provided, to continue this | 


service far down the west coast of South | 


the Andes to Buenos Aires, Argentina. | 


Shipments of Grain 
Show Loss for Week 


Exports Were Greater Than 
Total for Similar Period 
In 1927. 


American exports of grains during the 
week ended December 29 totaled 2,176,- 
000 bushels as compared with the 2,289,- 
000 bushels in the preceding week and | 
with 1,756,000 bushels in the week| 

ended December 31, 1927, according to 
figures just made public by the Depart- 
ment of Commerce. 
_ The total quantity of Canadian grains | 
in transit and cleared from United | 
States Atlantic ports in the week 
ended December 29 was 4,975,000 
bushels in the week ended December 22, 
11928, and 3,235,000 bushels in the week! 
ended December 31, 1927. 
Wheat Flour in Transit. 

. American and Canadian wheat flour 
In transit in the United States 
Atlantic ports in the week ended De-! 
!cember 29 amounted to 169,000 barrels, | 
of which 130,000 barrels was American | 
flour, as compared with 313,000 barrels. | 
of which 260,000 barrels was American | 
flour, in the week ended December 23: 
| 1928, and 140,000 bushels, of which! 
76,000 bushels was American flour, in 
the week ended December 31, 1927. 

Exports of rice from the United) 


| 


| 


States in the week ended December 29,! 
totaled 4,640,000 pounds against 17,- 
503,000 pounds in the week ended De- 
;cember 22, 1928. . 


‘American Railway Express 
Files Statement on Earnings 


| The American Railway Express Com- 
| Pany’s earnings in October, 1928, as re- 
, ported to the Interstate Commerce Com- 
; mission were as follows: 
Earnings 1928 

Octobér gross ....$ 12,362,016 
Net after taxes 284,682 
Net oper. income 108,383 
Ten months’ gress 119,064,438 
Net after taxes.. 2,629,746 
Net oper. income 918,458 


123,433,044 | 
2,726,965 
868,813 


the date of such order, the Rio Grande 
be required to file with the Commission 
and furnish to the applicant attested 
copies of a formal contract or agree- 
ment to be made with the applicant and- 
or the Moffat Road, setting forth the 
terms and conditions which it, the Rio 
Grande, is willing to accept as governing 
its operation over the proposed cut-off 
and the Moffat Line; that within 30 days 
from the filing of said contract, the ap- | 
plicant and-or the Moffat Road be re- 
quired to execute said contract with the | 
Rio Grande subject to the Commission’s 
approval, or, if unwilling to do so, to 
file with the Commission an.attested copy 
of a formal contract setting forth the | 
terms and conditions desired by it. | 
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seach set sold. 


| wish to manufacture. 


| November gross ... 
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|Rapid Development of Aviation Predicted 


‘Volume of Imports 


In Present Year by Secretary of Commerce Of Iron and Steel 


Advance of Industry in 1929 Will Exceed Progress of 
Quarter Century, Says Mr. Whiting. 


Progress of air transportation in the 
present year will exceed the advance 
made in the 25 years since the first 
flights in a heavier-than-air motor- 
driven plane was made by Orville 
Wright, it was stated orally, January 
3, by the Secretary of Commerce, Wil- 
liam F. Whiting. ~ 

The following is the full text of the 
statement: 


Commercial aeronautics in the United 


| States has been definitely removed from 


the realm of experimentation and estab- 
lished as a fact. 


The flux nature of the industry will 
not permit an accurate measurement of 
its proportions. A picture painted to- 
day, so to speak, bears no resemblance 
of the original of tomorrow because of 
the constant changes taking place. 


Perhaps we can best visualize the 
present status of the industry from 
available statistics which show authori- 
zations granted to 5,200 pilots with 10,- 
000 student pilots in training; airports 
of all classes numbering 1,600; 5,700 
planes operating; 45,000 miles. flown 


Schneider Cup Race 
To Be Held Abroad 


Contest to Decide World’s 
Fastest Seaplane Sched- 
uled for England. 


The Schneider Cup Race, to decide the 
fastest seaplane in the world, will be held 
in England in the fall of 1929, the De- 
partment of the Navy on January 2 was 
informed by the National Aeronautic 
Association. The full text of the notice, 
informing the Department of the event, 
follows: 

The international contest to decide the 
fastest seaplane in the world, known as 
the Schneider Cup Race, wiil be held in 


England some time in the fall of 1929. 
The exact date and place of the race 


tions for this contest provide that each 
country may be represented by a maxi- 


in’ America to Santiago, Chile, thence over! ™um of not more than three seaplanes 


and the entry must be made on or before 
January 1, 1929. 

The Contest Committee of the Na- 
tional Aeronautic Association, of which 
Orville Wright is chairman, decided at 
its meeting on December 18 to make an 
entry for the 1929 Schneider Cup Race 


with the hope that before the contest one | 


or more seaplanes would be constructed 
in this country having sufficient speed 
characteristics that would offer an op- 
portunity of becoming a contender. 

The Contest Committee will not have 
to name the seaplane to be entered in 
the contest or the pilot who will fly the 
seaplane until 30 days before the event 
is held. Prelimanry tests will form the 
basis of this decision by the committee. 


Rehearing Is Denied 
To Radio Corporation 


Supreme Court Refuses to Open 
Issue of Trust Law Violation. 


[Continued from Page 1.] 
and. suits were brought to protect these 
patent rights. 

In every one of these suits, the brief 
adds, the Radio Corporation was victor- 
ious, so that it was in a position to stop 
the manufacture of these infringing sets 
altogether. They did not do this, how- 
ever, but determined to permit the in- 
fringing set manufacturers to continue 
in business under licenses. 

Under these licenses the licensees 
could manufacture as many sets as they 
pleased and could charge any price they 
desired; but they were compelled to pay 


!to the Radio Corvoration a royalty on 


The licensor was also 
to be allowed to supply the licensees with 


j all the “tubes” that they might use. 


After these licensees had heen en- 


; tered into, the brief adds, certain manu- 
;facturers of radio tubes brought 


suit 
against the Radio Corporation, alleging 


| that Clause 9 of the patent licensees vio- 


lated Section 3. of the Clayton Act, he- 
cause the licensors had reserved the 
right to make and supnly to the licensees 
the tubes necessary for initial installa- 
tion in the licensed circuits. 

The District Court for the District of 
Delaware and the Circuit Court of Ap- 
neals for the Third Circuit held that 
Clause 9 of the patent licenses did vio- 
late Section 3 of tle Clayton Act and 
accordingly allowed the respondents to 
use their own tubes in anv set they might 
By the action of 
the Supreme Court the ruling of the 
lower remains in force. 


Pullman Company Income 
Shows Incree<e for Month 


The earnings of the Pullman Company 


jin November, 1928, as reported to the 


Interstate Commerce Commission, were 
as follows: 
Farnings 1928 
$ 5,750,752 
458,341 
394,091 
74,317,392 
13,012,454 
9,898,465 


1927 
$ 5,915,285 
312,435 
R1,148 
74,540,753 
14,115,820 
10,293,796 


Net after taxes..... 
Net oper. income 

Eleven mos.’ gross. . 
Net after taxes..... 
Net oper. income ... 


daily; 35,000 passengers carried in air- 
schedule 
during the year just closed; air mail av- 
ae about 470,000 pounds a month; 


ways operations on regular 


6,900 miles of improved airways in op- 
eration with additional 4,600 miles pro- 
posed for the near future; production 
of aeronautical equipment in large vol- 
ume and expected to double the output 
of 1927 valued at $21,000,000. 

Add to this the types of men being 
attracted to the field; general enlarge- 
ment of air mail services and compre- 
hensive inauguration of scheduled pas- 
senger air transportation, including 
|transcontinental air-rail and interconti- 
|nental services; growing application of 
air transportation to all lines of com- 
merce; unusual activity in the establish- 
ment of airports; the growing large 
amount of capital invested in the indus- 
try; mergers in the industry to pro- 
mote efficient operations; and the thou- 
sand-odd tangible factors indicative of 
the growing air-mindedness 
American people. 

From this we may reasonably believe 
that the progress of air transportation 


vance of that during the 25-year period 
since Oryille Wright made the first suc- 
cessful flight in a heavier-than-air, 
motor-driven plane at Kitty Hawk, 
North Carolina. 


Program for Promotion 
And Control of Aviation 


Recognizing this trend, the Depart- 
ment of Commerce with the confidence 
and cooperation of the industry, has 
planned an enlarged program for the 
early months of 1929 in the promotion 
and regulation of civil aeronautics. 

The Aeronautics Branch, handicapped 
by insufficient personnel and equipment, 


the limit in order to be in a position to 


rapidly expanding industry. 

At this point I might say that the ac- 
complishments of the Aeronautics Branch 
has been exceeded the most sanguine ex- 
nectations. Those connected with the in- 
dustry have generously credited the regu- 
lations work of the Department for the 
organized way in which civil aeronautics 
have developed within the past two 
years. 

The aeronautics work of the Bureau of 
; Standards which heretofore has _ been 

devoted largely to perfecting equipment 
for the military branches of the Govern- 
ment is now primarily concerned with the 
commercial aspects of flying. 

The program of work planned for the 
early months.of 1929 contemplates in- 
| tensive work on the development of radio 
jin air navigation; improvement of light- 
ing equipment for landing fields; reduc- 
j tion of noise in the cabins of planes to 
;add comfort for the passengers; develop- 
ment of more efficient power plants and 
general stability in planes, Certain other 
studies will be undertaken. 

The Bureau of Lighthouses has planned 
an enlarged activity in mapping out and 
limproving airways by the installation of 

lights and other aids to air navigation. 

The Coast and Geodetic Survey pro- 

poses to increase the production of air- 
ae strip maps so much in demand at 
the present time. 

| The Bureau of Foreign and Domestic 


Commerce, with trade envoys all over the 

| wenkd, is studying foreign aeronautics 
!developments as they influence the sale 
‘of American aeronautical equipment. 


| Army and Navy Aid 
Commercial Flying 


| Operations by the military branches 
'of the Government are looked to for 
many improvements in commercial aero- 
nautics. Add to all of this the work be- 
{ing done by civic and aeronautic or- 
ganizations, manufacturers’ and opera- 
tors of aircraft and the year’s end 
promises to see commercial aeronautics 
established as an integral part of Ameri- 
can industry and transportation. 

; The use of airplanes is rapidly being 
developed as a modern means of trans- 
portation in Central and South Amer- 
ica. During the first eight months of 


1928 the United States exported 99 air- | 


‘planes with a value of $1,042,676. This 


j 8 an increase of 225 per cent over that | 3 63 tons, Czechoslovakia 742 tons, and 


of the same period of 1927. 
_It has been found that the export of 
| airplanes to South America is stimu- 


j ated by practical demonstrations of our | 
A typical example of this is | 


products. 
the flight starting the 15th of January 
to several Central American countries 
of a plane, similar to the one used by 
Clarence Chamberlain for his transat- 
jlantic flight, manufactured by the Bel- 
lanea Aircraft Corporaticn. 

Since October 28, 1927, the Pan 
American Airways have operated a daily 
mail and passenger service from Key 
West, Florida, to Havana, Cuba. The 
success of this service has been so ap- 
parent that the Post Office Department 
has contrected with this same company 
for the operation of mail services be- 
tween Miami and Nassau, Miami and 
San Juan, Porto Rica, and Miami to 
Cristobal, Caral Zone. 

The service from Miami to Nassau 
istarted January 2, 1929. The air mail 
routes between Miami 
mingo and Miami and Cristobal will 
start their services on January 9 and 
11 respectively. This will expedite the 
mail service between North and South 
America considerably. 

It is contemplated to operate in the 
near future a pass*nger and mail 
service between Panama and several 
South American countries. This service 
will v,crate along the west coast of 
1:South America. 
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Monthly Statements of Railroad Revenues and Expenses 


(As Reported to the Interstate Commerce Commission.) 


Minneapolis, 
November 


1928 

Freight revenue ..... eseeee 3,868,674 
Passenger revenue .. 310,398 
Total oper. rev. ...cccees wee 4,520,734 
Maintenance of way 615,543 
Maintenance of equipment .. 683,545 
Transportation expenses ...* 1,533,233 
Total expenses incl. other .. 3,038,470 
Net from railroad 1,487.264 
Taxes ,.. 256,310 
Uncollectible ry. rev., ete. .. 193 
Net after taxes, etc. . 1,230,761 
Net after rents 1,005,934 
Aver. miles operated ....+. 4,385.10 
Operating ratio ....csescees 67.1 


eeeesee 


eee 


St. Paul & Sault Ste. Marie Ry. 
11 Months 
1928 1927 
38,535,682 36,928,136 
4,603,633 5,121,629 
46,641,704 45,590,477 
6,487,647 6,040,714 
8,058,878 8,029,876 
16,755,554 16,420,352 
33,697,253 32,792,050 
12,944,451 12,798,427 
2,752,258 2,806,635 
3,510 9,050 
10,188,683 9,982,742 
8,447,235 8,386,900 
4,385.10 4,396.68 
72.2 71.9 


Den 


1927 
3,674,812 
364,610 
4,334,093 
492,484 
736,761 
1,598,107 
3,022,250 
1,311,843 
272,206 
395 
1,039,242 
787,613 
4,396.68 

69.7 


1928 
2,611,71 
219,24 
3,044,95 
431,68 
490,27 


2,001,08 
1,043,87 
843,79 
816,35 
65.7 


November 


919,529 


200,000 
75 


2,562.97 


ver & Rio Grande Western R. R. 
11 Months 
1928 1927 
24,707,447 24,125,347 
8,382,467 3,819,668 
80,400,741 30,306,833 
5,933,727 6,245,142 
5,613,752 65,524,724 
9,108,788 9,189,888 
22,591,396 22,953,763 
7,809,345 7,353,070 
2,100,000 2,140,957 
2,192 2,886 
5,707,153 5,209,227 
6,286,512 5,899,472 
2,557,27 2,551.88 
74.3 75.7 


1927 
2,669,090 
245,365 
3,130,577 
524,854 
498,439 
966,111 
2,149,092 
981,485 
240,000 
517 
740,968 
747,360 
2,560.51 
68.6 


8 
1 
7 
3 
3 
6 


1 


6 
1 


1928 
2,034,467 
213,428 
2,492,492 
268,690 
392,645 
889,730 
1,792,790 
699,702 
178,148 


521,408 
248,966 
2,365.01 


Oregon-Washington R.. R. & Navigation Co. 


November 

1927 
2,207,359 
256,866 
2,681,848 
278,765 
334,942 
888,875 
1,733,420 
948,428 
221,872 
86 
726,470 
698,542 
2,237.09 

64.6 


11 Months . 
1928 1927 
21,760,076 21,040,542 
3,054,657 3,419,150 
27,421,801 26,812,088 
4,898,277 4,596,736 
4,266,758 4,033,607 
9,899,257 9,403,583 
21,663,946 20,504,686 
5,757,855 6,307,402 
2,066,034 
2,916 
8,688,905 
1,899,813 
2,352.69 
79.0 


146 
4,142,932 
2,683,295 

2,237.15 


71.9 76.5 


of the} e 
|of there being an additional day to con- 


during the present year will be in ad-| 





is stretching its available resources to | 


render every possible service to the! 





and San Do-}| 


| tive Barbour 





| planes. 
2,163,328 | of the Army Air Corps, on Septe 
1,142 


Products Expands — 


Exports Show Little Change 
For Month; Tin Plate 
Leads in Tonnage of 
Sales Abroad. 


While the export trade of the United 
States in iron and steel products during 
November remained at almost exactly 
the same level as the previous month, 
the import trade showed an advance of 
more than 5 per cent, according to. a 
statement just made public by the De- 
partment of Commerce through its Iron 
and Steel Division. 

Total exports of these products during 
November amounted to 256,886 tons 
while 67,103 tons were imported during 
this period, it was stated. The statement, 
in full text, follows: 

_ The average daily export movement 
in November amounted to 8,563 tons in 
contrast to the October figure of 8,286 
tons—the difference between these two 
averages being due entirely to the fact 


sider in the earlier month. The Novem- 


| ber figure also materially exceeded that 


for the lapsed 11 months of 1928, 7,884 
tons, as well as that for this same pe- 
riod of 1927, 6,032 tons. The Roveutier 
import average was 2,237 tons or rather 
above that of October, 2,061 tons, and 
the 1928 and 1927 11-months figures of 
2,079 tons and 2,053 tons respectively, 
_ Tin Plate Leads in Volume. 

Tin plate was, in point of tonnage, 
the principal product exported during 
November 28,683 tons of this product 
going abroad to a great number of mar- 
kets of which the more outstanding were 
Japan (4,737 tons), India (3,738 tons), 
China (3,610 tons), Canada (3,523 tons), 
Argentina (2,957 tons), and Mexico (2,- 
911 tons). _ The products grouped under 
the title ‘ingots’ made up the second 
largest tonnage, skelp shipments ac- 
counting for 24,407 tons of the 28,123 
tons stated. Of this last tonnage Can- 
ada received 27,373 tons. Plain struc- 
tural shapes made up the third tonnage 
with 27,755 tons, 24,669 tons of which 
went to Canada. Canada also led in the 
trade in plates with 19,267 tons of the 
total trade of 21,515 tons. The several 
“boiler tubes and welded pipe” enjoyed 
very wide distribution, the principal pur- 
chaser being Venezuela, Canada and the 
United Kingdom. Of the other leading 
products in the November trade Canada 
and Japan were the piace purchasers 
of the exported steel bars; Canada, Po- 
land and Japan received the largest ton- 
nages of scrap; the galvanized sheets 
shipped went to Canada, Brazil, the / 
Philippine Islands and Colombia; the pig 
iron to Japan and Canada; and the black 
steel sheets to Canada, Japan and Ger- 
many—the participation of each country 
being indicated by its relative position. 

__. Imports Increase. 

While imports of all iron and steel 
products in November were 5.1 per cent 
greater than in October, they were still 
well below the tonnages reported in 
March, April, May or August. The No- 
vember increase was quite equally dis- 
tributed among the several classes of 
products, there being no outstanding 
gains or losses among the 14 classes 
returning the former and the 12 in- 
cluded in.the latter. The orly increases 
in amount exceeding 1,000 tons were 
bars (1,640 tons), structural steel. (1,276 
those in cast iron pipe (2,275 tons), steel 
tons), and ferro-manganese (1,138 tons), 
while the only decrease: to fall in this 
category was that in pig iron (3,174 
tons). 

Of the total of 11,806 tons of struc- 
tural shapes imported during November, 
5,662 tons were supplied by Belgium, 4,- 
541 tons by Germany, and 1,445 tons by 
France. The imported pig iron was 


| drawn in greater part from India, 8,459 


tons, and the Netherlands, 1,938 tons, 
while the 9,175 tons of scrap received 
during the month 8,865 tons originated 
in Canada. The 6,399-ton trade in steel 
bars was divided between. Germany,’ 2,- 
531 tons; Belgium, 1,752 tons, and 
France, 1,081 tons, while the last named 
supplied 5,138 tons of the 6,113 tons of 
cast iron pipe brought in, The United 
Kingdom made 2,102 tons of the 5,177 
tons of ferro-manganese imported with 
1,760 tons coming from Canada and 1,- 
241 tons from Norway. Of the 4,782 
tons of “other” pipe, Germany supplied 


Canada, 424 tons. 


Shortage of Airplanes 
Said to Exist in Army 


Five-Year Program Said to Be 
Progressing Favorably. 


[Continued from Page 1.] 

“but they are not such as to make it ad- 
visable for us to delay current procure- 
ment. That is, we have developed air- 
planes that are effective ‘and that are 
great improvements over anything ever 
known before. They are good enough to 
meet our needs; but there is. no doubt 
that we must expect further improve- 
ments and future years will give us still 
better airplanes, we hope.” 

“You are purchasing or acquiring 
enough new airplanes to carry out the 
five-year program?” asked Representa- 

; (Rep.), of Fresno, Cali- 
fornia. 


“Not in full numbers” the General re- 
plied, “but as far as it is humanly possi- 
ble for use to do it and get the worth 
of our money.” 

“T believe,” he added, that at the end 
of five years we will have the airplanes 
for the 5-year program, but we are be- 
hind now and we will be behind 106 air- 
planes at the end of 1930. We must and 
can make up that shortage before the 
end of the 5-year program. We will 
have better airplanes by pursuing that 
policy. At the same time, we are not at 
any serious disadvantage as we stand 
right now. The 5-year program is pro- 
gressing satisfactorily, to the best in- 
terests of the Government and the sery- 
ice, We are getting excellent airplanes 
of all types.” ? 

He explained also that during the cur- 
rent year, ending June 30, 1929, the Any 
contemplates procuring 88 pursuit, 
bombardment, 121 observation, 8 ame- 
phibian, 120 training and 15 cargo air- 
The actual personnel st 


30, last, he said, was 10,904, inel 

296 flying cadets. The number. author- 
ized under, the 5-year . program, .as 
June 30, 1930, is 12,086, including 359 
flying cadets, 
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Railroads 


‘Carriers Oppose Method of Valuation 
- Before Supreme Court In O'Fallon Case 


Reconstruction Basis 
Of Calculation Urged 


Arguments for Railroads Heard 
Objecting to “Recapture” 
Determination by I. C. C. 


[Continued from Page 1.] 


that, for recapture purposes, roads op- 
erated as a single system under a com- 
mon control and management should be 
valued as a system and. their earnings 
combined for the purpose of ascertaining 
whether there is an excess above 6 per 
cent. This, he said, was pursuant to 
the policy of encouragirg consolidation 
of weaker roads with stronger systems. 

“We contend,” he said, “that the Com- 
mission’s conclusion that these roads 
were not operated as a single system 
was reached in the face of facts undis- 
puted on the record. There was com- 
mon ownership of a large proportion of 
the stock of each by the Adolphus 
Busch estate. They were managed by 
the same officers, and they constituted a 
single unit of transportation service. The 
O’Fallon extends from some coal mines 
to East St. Louis, Ill., and more than 99 

r cent of its traffic is coal. The Manu- 

acturers, is located on the Missouri side 

of the river, as a delivery and switching 
railroad, built as part of a general plan 
for distributing the coal from the O’Fal- 
lon mines. The two are connected by 
the tracks ofthe Terminal Railroad As- 
sociation of St. Louis, which is the only 
railroad crossing the river. 

“This physical gap was the chief 
ground on which the Commission held 
the two roads were not a single system.” 

Justice Vandevanter asked if several 
railroads do not have property on both 
sides of the river connected only by the 
Terminal tracks, Mr. Kirby said that is 
very common and that the physical gap 
is not a transportation gap. 


Personnel and Equipment 


Used in Common 


Mr. Kirby said that, while the two 
companies keep separate accounts, they 
are managed by the same people, “from 
office boy to president,” and each uses 
equipment owned by the other, “thus 
performing a complete chain of trans- 

ortation service.” There is a steady 

ow of coal from the mines on the 
O’Fallon to the industries on the Manu- 
facturers,” he added. 


Justice Vandervanter asked if the 
“common ownership” extended to com- 
mon financing, and if either guarantees 
the securities of the other. Mr. Kirby | 
replied that there was no such guarantee, | 
but that the large majority of the stock 
of each is held by the Busch estate and 
that three of the directors of the O’Fal- 
lon constitute a majority of the board of 
the Manufacturers. 

The Commission has held that, under 
its direction to prescribe rules for the 
colléction of recaptured money, it had the 
right to require interest, he said, and 
had ordered that interest accrue from 
four months after the close of each re- 
capture period, although it had not com- 
puted the amount to be recaptured for} 
seven years after the law became ef-/ 
fective. 


“This railroad,” he said, “did not know 
until 1927 how much it owed the Govern- 
ment or whether it owed anything.” | 


Frederick H. Wood, of New York, ap- 
pearing for the St. Louis & O’Fallon 
Railway Company and the Manufactur- 
ers’ Railway Company, argued that the 
Interstate Commerce Comission, in | 
ing the valuation of the O’Fallon Rail- 
way for recapture purposes under the 
Transportation Act, did not determine 
such value in accordance with the law 
and did not take into consideration all 
relevant facts and circumstances, in- 
cluding the present level of reproduction 
costs. He said: 


“Instead of undertaking so to de- 
termine the value of this property, the 
Commission’s so-called findings of value 
were, as we contend, based on a mathe- 
matical formula the primary purpose of 
which was to determine the approxi- 
mate investment in the property and 
are materially less than its true value| 
as disclosed by the Commission’s own 
evidence. 

“Our first ground, therefore, is that} 
the Commission did not determine Ge 
value in accordance with the law, but 
on the basis of its conception as to what 
the law ought to be. Our second ground! 
is that, even under the prudent invest- | 
ment theory, its findings of value were 
wholly without evidentiary support. 


Reproduction Value 
Fifty Per Cent Higher 


“According to the evidence of a compe- | 
tent valuation engineer in the employ of | 
the Commission called by it as a wit- 
ness, if instead of thus valuing the major 
portion of the property at its approxi- 
mate cost at obsolete pre-war prices, it 
had given consideration to the present| 
enhanced costs of construction, the value 
of the structural elements of the prop- 
ery would have been not less than 50 
per cent higher. The only consideration 





iven to such enhanced price was to re-| 


fect them altogether as an irrelevant fact 
entitled to no consideration whatsover 


Statements of monthly 
earnings of railways will 
be found on pages 5, 8 
and 9. 


in determining the value of this or any 
other railroad property. 

“This Court has never held that 
value of this or any other railroad 
property. 

This Court has never held that the 
value is synonpmous with cost of repro- 
duction. The appellants do not so con- 
tend. So to hold would be substitute an- 
other mathematical formula fot that 
employed by the Commission. 

“Under the decisions of this Court, it 
is a relevant fact to be considered in 
connection with other relevant facts. 
The value of a public utilities property, 
whether it be a railroad or a water! 
plant, may be more or less than the sum | 
of the cost of reproduction less depre- | 
ciation of its units. 

“Property is not all of the same qual- 
ity. Consequently, relevant facts and 
circumstances vary and-no formula can 
be employed. 

“The rule of Smyth v. Ames is a flexi- 
ble rule adaptable to the circumstances 
of each case. In certain cases, as for 
example, the McCardle case and the 
Southern Pacific case, the circumstances 
were such that it was held that domi- 
nant weight must be given to reproduc- 
tion costs. 

“This is such a case, because there 
are no other relevant facts and circum- 
stances to justify the rejection of re-| 
placement costs as that fair measure 
of value of the physical elements of the 
property which it was taken and held to 
be in the McCardle case. The location 
of the O’Fallon, the demand for its serv- 
ices and the profitableness of its use 
at existing rates, of themselves con- 
cededly low, are all shown by the record 
to be such as to justify its reproduction 
at the present level of prices if it were 
nonexistant. 


Protection of Investment 
Under Fall of Prices 


“The conflict between the investment | 
theory and the present value theory of 
Smyth v. Ames has been persistently be- 
fore this Court for 30 years. 

“It is said in the Commission’s report 
that the Commission’s valuation pro- 
tects every dollar invested remaining in 
the property. If it be true that the util- 
ity is only entitled to the protection of 
the dollars invested when prices have 
risen, it is equally entitled to their pro- 
tection when prices have fallen. 

“The Court, each time a little more 
emphatically, has reiterated the present 
value and rejected investment as the 
that of value and the argument that the 
investor was entitled to be protected in 
the dollars invested and not in the prop- 
erty devoted to the public service and its 
value. In the Minnesota rate case and 
in the Bell Telephone case, substantially 
every argument now offered in support 
of the Commission’s valuation was pre- 
sented to this Court and definitely re- 
jected. 

“Unless this Court is to reverse all 
prior decisions in respect of the valua- 
tion of public property, it is plain that 
the order must be set aside. The pro- 
tection of the Constitution extends to 
the regulation of property already de- 
voted to public use as well as to the 
taking of such property for public use. 

“Tt is respectfully submitted that in 
the valuation of this property effective 
weight should have been given to the 
current price level as measured either 
by present costs of construction or by 
the relative purchasing power of the} 
dollar now as compared with the pre- 
war period, because such basis of deter- 
mination is supported on both principal | 
and authority.” 

Mr. Wood said the method pursued by 
the Commission in determining valua- 
tion “excludes many items of original 
cost, and as to others determines the re- 
production estimate upon the basis oi 
conditions then existing and resulting in 
a decrease below the actual cost of con- 
struction under the conditions as they 
then existed.” 





Formula for Determination 
Of Original Costs 


“The methods pursued,” he continued, 
“in the determination of value were 
established prior to the report and before 
the increase in prices, which has since 
occurred. The Commission, in addition 
to determining value by an arbitrary 
mathematical formula, has adopted, under 
its new theory that investment should 
be substituted for present value, an 
arbitrary formula for determination- of 
original cost by which it can not possibly 
be ascertained and the ascertainment of 
which was contrary to the original pur- 
pose of its adoption. 

“Even though contrary to its previ- 
ous rulings, this Court should hold that 
original cost is synonymos with and the 
proper measure of value, the order of the 
Commission in this case is void because 
that which has been accepted in the 
opinion to be representative of estimated 
original cost is unsupported by any 
evidence whatsoever, and because origi- 


jnal cost is not capable of being ascer- 


tained by the method employed. 
“The Commission’s conclusion that ag- 


| gregate value of all railroads, if found 


by this formula will approximate the 
investment upon which its conclusions 
;of policy and expediency are largely 
| based, is likewise seen to be without 
foundation. 

“It is suggested in the report that if 
| full weight were given to the present 
price level in determining the value of 
| all railroad property and if all rates 
were advanced to allow a fair return 
thereon, such rates might exceed the 
economic limit of reasonableness and be 
higher than the commerce ofthe coun- 
try could. stand. There is no proof that 
they would, nor was any inquiry made 
in respect of this subject. 


jinvestment in the property but upon a 
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Valuation 


Theory of Estimating 
Investment Criticized 


Attorneys Declare Process of 
Calculating Value on Cost Basis 
Is Unfair to Railroads. 


“If it be true, the Commission in its 
report recognizes that the self-interest 
of the railroads and the preservation of 
their traffic and income would prevent | 
them from exacting charges in them- 
selves unreasonable. Between the re- 
straint of self-interest and that resulting 
from the reserve power of the Commis- 
sion to prescribe just and_ reasonable | 
rates and adjust any rate which it may 
find to be unjust and unreasonable, it 
may be fairly assumed that no unfavor- 
able consequences will result from ad- 
herence to the present value rule. 


Consideration of Relevant 


Facts and Circumstances 

“Congress contemplated that the value! 
of each railroad should be determined by 
a consideration of all relevant facts and 
circumstances pertaining to it. Aggre- 
gate value was to be the sum of values 
so separately established. 

The Commission, on the other hand, | 
insofar as it was guided by the con- 
sideration named, would first determine 
aggregate value and then distribute such 
value among individual railroads upon 
the basis of the formula employed in the | 
determination of aggregate value which | 
in turn under this theory would be fixed 
at whatever sum would be necessary to 
produce a pre-determined rate result. 

“Whether the economic value of all 
railroad property in the United States 
equals its cost of reproduction at cur- 
rent prices is a debatable question, the 
answer to which can have no bearing 
upon determining the value of this prop- 
erty. 

“The economic value of this railroad is 
clearly equal to its cost of reproduction 
less depreciation. Based on _ current 
rates and their yield, a purchaser obvi- 
ously would be willing to pay such an 
amount for its purchase and would be 
justified in doing so. 

“It is the duty of the Commission to 
determine the value of this property by 
a. consideration of all relevant facts and 
circumstances. It did not do so. In- 
stead, it determined its value upon the 
basis of original cost because it be- 
lieved that such a_ basis of valuation 
would produce results conformable to 
its views of administrative and econo- 
mic expediency and of public policy. 

“In endeavoring to obtain approval 
from this Court to such a method of de- 
termining value, it is in effect under- 
taking to immunize its valuations from 
review by making them depend upon 
such considerations of policy and expedi- 
ency and thus be beyond judicial review. 

“It is said in the briefs of counsel 
for the United States and the Commis- 
sion that the Commission did not base its 
valuation on the assumed approximate 


consideration of all relevant facts and 
circumstances. In support, it said that 
lands were accorded their present value. 

If the Commission had _ similarly 
valued the remainder of the property, the 
method pursued would not be open to 
attack. 

“The report also says the valuation 


|made was based upon consideration of | 


the entire record. The Commission | 
should be judged by what it did, not by 
what it said. To the extent it is judged 
by what it said, it is to be judged by 
the report as a whole—not by a mere 
detached sentence. 

“If a commission, State of Federal, 
can immunize itself against a review of 
its findings of value by a mere statement 
that it has considered all relevant facts 
and circumstances when the value found, 
the method by which found, and the ex- 
press justification offered for the finding, 
all show that it did not do so and that 
it was not undertaking to determine 
present value as defined by this Court, 
but the approximate investment in the 
property, it follows that there may: be 
no judicial review of such valuations.” 
| In describing the Commission’s valua- 
| tion method, Mr. Wood said its valua- 
| tion of the O’Fallon was made by adding 
to a basis valuation as of 1919 at 1914 
prices, the cost of later additions to the 
property and the “present value” of lands 
as of 1919, and that it had held that a 
value for rate-making purposes would 
‘approximate its actual investment 
rather than its cost of reproduction at 
present prices. He said, however, that 
j the Commission’s valuation of the earlies 
|property represented cost of reproduc- 
{tion at 1914 prices less an allowance for 


depreciation. 
Intention of Congress 
As to Recapture Basis 
If Congress had ‘intended that “cost” 
should be used as “value,” Mr. Wood 
said, it would have said so in the act, 
instead of saying that rates and re- 
| evic Wood .said the railroad did not un- 
Titik to show the original cost and the 
;Commission put into the record a report 
of its Bureau of Valuation that the orig- 
inal cost could not be ascertained. 
The data used by the Commission, he 
said, did not purport to be based on 


certained in accordance with all the ele- 
ments recognized by the law of the land. 

“Congress told the Commission to find 
“value,” not something else, not some 
other arbitrary sum,” he said. 

In reply to a question by Justice Mc- 
Reynolds as to whether there was any 
evidence as to original cost in the case 


actual cost of any of the property in eXx- | 


istence before 1919. 


the steel industry that makes a differ- 


capture should be based on “value” as- | 


Rate Decisions 


Steel Manufacturers |Revised Rates on Petroleum Products 


Ask Rate Protection 
For Local Markets 


I. C. C. Is Urged to Prevent 
Competitive Invasion of 
Producers from Other 
Districts. 


The Interstate Commerce Commission 
heard final argument, January 38, on the 
iron and steel section of the general rate 
structure investigation, undertaken in ac- 
cordance with the Hoch-Smith resolution 
of Congress. ‘ 

The principal theme of the spokesmen 
for the industry was protection for the 
markets of a particular district, whether 
in the west, middle, or east, from inva- 
sion by manufacturers located in either 
of the other two districts. 


They contended that the Commission, 
in revising rates, should not endanger 
their local markets by permitting com- 
petition from the outside. While seeking 
to protect their own interests they 
argued, however, that, in some instances, 
the freight rates afforded an undue meas- 
ure of protection to other districts. 

L. M. Walter and W. W. Collin, jr., 
representing the Jones & Laughlin Co., 
of Pittsburgh, argued that the short-haul 
rates are too high. They explained that 





a state of competition has developed in 


ence of a few cents a ton in the rates a 
big factor in marketing. 

Cc. S. Belsterling, of the U. S. Steel 
Corporation, Pittsburgh, declared that | 
the rates from the middle district to the | 
eastern seaboard are out of line with 
the rates in that district. He contended 
that the Bethlehem district is not en- 
titled to as high a “tariff wall” as at 
present. 

F. L. Ballard, representing the Bethle- 
hem Steel Corporation, argued on the 
other hand that the measure of the 
local rates in the eastern district is sub- 
stantially higher than in either the} 
Pitttsburgh or Chicago districts. 

Wilbur LaRoe, Jr., representing the 
Niagara Iron & Steel Company, de- 
clared that the application of the so- 
called Jones & Laughlin scale had barred 
the Niagara frontier. mills from their 
principal markets, which are 400 to 500 
miles away and that their only hope of 
salvation from their present ragged | 
financial condition is a scaling down of 
the long-haul rates. 

Others who presented arguments 
were: E. E. Williamson, of the Andrews 
Steel Co., Newport, Ky.; L. G. Ma 
comber, of the Michigan Manufacturers’ 
Association; R. L. Tuttle, of Grand 
Rapids, Mich.; R. B. Coapstick, of the 
Indiana State Chamber of Commerce; 
A. B. Cronk, of the Highland Iron & 
Steel Co., Terre Haute; A. H. Brown, 
of the Cleveland Chamber of Com- 
merce; T. H. Burgess, representing steel 
manufacturers in the Mahoning Valley 
in eastern Ohio and Shenango valley in 
western Pennsylvania; R. Quirk, 





American Rolling Mill Co:; Middletown, 
0.; E. S. Ballard, of Chieago, and R. J. 
Baker, Alan Wood Iron, & Steel Co., 
Philadelphia. 


Decisions on Rates 
By the 


Interstate Commerce 
Commission 


Decisions in rate cases made public 
January 3 by the Interstate Commerce 
Commission are summarized as follows: 
No. 20845.—Southard Feed & Milling Co. v. 

Chicago, Rock Island & Pacific Railway 

Company et al. Decided December 20, 

1928. 

Rates charged on grain and grain prod- 
ucts, in carloads, from points in Iowa and 
Colorado to Pensacola, Fla., found appli- 
cable and not unreasonable or otherwise 
unlawful. Complaint dismissed. 

No. 20566.—United States Graphite Com- 
pany v. Pittsburgh, Shawmut & North- 
ern Railroad Company et al. Decided 
December 20, 1928. 

Rates on calcined petroleum coke, In 
bulk, in carloads, from Kaulmont, Pa., and 
Bayonne, N. J., to Saginaw, Mich., found 
not unreasonable or otherwise unlawful. 
Complaints dismissed. 

No. 20280.—St. Louis-San Francisco Rail- 
way Company v. Mobile & Ohio Railroad 
Company. Decided December 21, 1928. 
Complaint asking for the establishment 

of an interchange switch connection be- 

tween the St. Louis-San Frantisco Rail- 
way and the Mobile and Ohio Railroad at 

Columbus, Miss., dismissed. 

No. 19374.—Sinclair Refining Company v. 
Fort Worth & Rio Grande Railway Com- 
pany et al. Decided December 20, 1928. 
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Petroleum 


Recommended in Report of Examiners'| 


General Revision Opposed; Changes Proposed in Levels 
In Southern and Eastern Territories. 
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be published as join: rates; and (e) 
that the maintenance of rates upon pe- 
troleum products to destinations east of 
the Illinois-Indiana State line upon any 
basis that produces different relation- 
ships as between Group 8 and the El 
Dorado-Shreveport and New Orleans- 
Baton Rouge groups than would exist 
under the basis of reasonable maximum 
rates herein prescribed results and will 
result in undue preference of refining 
points in the favored group or groups 
and undue prejudice to refining points 
in the other group or groups; and that 
the maintenance of-rates from the north 
Texas, south Texas, or other groups in 
Texas to destinations east of the Illinois- 
Indiana State line lower than contem- 
poraneously maintained from Group 3, 
El Dorado-Shreveport or New Orleans- 
Baton Rouge groups is and for the fu- 
ture will Le unduly prejudicial to refin- 
ing points in the latter groups and un- 
duly preferential of refining points in 
the Texas groups. 


Rates to Southern 
Territory Unreasonable 


II.—(a) That rates on gasoline and 
other petroleum products taking the 
same rates from existing groups of re- 
fining points west of the Mississippi 
River to destinations in southern terri- 
tory are and for the future will be un- 
reasonable to the extent that they exceed 
or may exceed rates determined by apply- 
ing to the average of the short distances 
from points in such groups, determined 
in the manner prescribed in the Southern 
Class Rate Investigation, 100 I. C. C. 
513, 656, 657, the scale of rates set forth 
in Appendix XIII, except: 

(1) That reasonable rates from Group 
3 and the El Dorado-Shreveport group 
will be to Paducah, Ky., 37 cents, and 
Louisville, Ky., 41 cents, respectively, 
and from other groups west of the Mis- 
sissippi River to those destinations 
rates determined by applying to the rate 
from Group 3 the respective differentials 
prescribed in connection with the rate 
to Evansville. 

(2) That to points in Florida south 
of the Seaboard Air Line from Jackson- 


ville to River Junction, and to points on! 


the so-called short and weak lines as 
designated in revised finding 13 in South- 
ern Class Rate Investigation, 128 I. C. 
C. 567, 598, the arbitraries authorized 
for application on ninth-class traffic may 
be added to the rates resulting from ap- 
plication of the scale; (b) that rates on 
fuel oil and other low-grade petroleum 
products usually taking the same rates 
from and to the points indicated in 
clause (a) are and for the future will be 
unreasonable to the extent that they 
exceed 80 per cent of the rates prescribed 
on gasoline, subject to an _ estimated 
weight of 7.4 pounds per gallon. 


Scales Determined 


By Short Distances 

Ill. (a) That the existing rates on gas- 
oline and other petroleum products usu- 
ally taking the same rates from ship- 
ping points in Southern Classification 
Territory, including Louisville, Ky., and 
Norfolk, Va., to destiantions in the same 
territory, are and for the future will be 
unreasonable to the extent that they 
exceed or may exceed rates determined 
by applying to the short distances from 
such points, determined in the manner 
prescribed in the Southern Class Rate 
Investigation, supra, the scale of rates 
set forth in Appendix XIII, except: (1) 
From the New Orleans- Baton Rouge 
group to point more than an average dis- 


| 


tance of 250 miles from that group, rates 
should be determined by applying the 
scale to the average of the short dis- 
tances from points in that group; (2) 
reasonable rates from the New Orleans- 
Baton Rouge group to Louisville and 
Paducah, Ky., will be 41 cents and 37 
cents, respectively, and (3) to points in 
Florida south of the Seaboard Air Line 
from Jacksonville to River Junction, and 
to points on short and weak lines, as! 
designated in Revised Finding 13 in' 
Southern Class Rate Investigation, su- 
pra, arbitraries authorized on nine-class 
traffic may be added to the rates result- 
ing from the application of the scale. 


(b) That rates within Southern Classi- 
fication Territory, but excluding points 
on and west of the Mobile & Ohio Rail- 
road from Mobile, Ala., to Cairo, IIl., on 
gasoline and other pertoleum products | 
usually taking the same rates are in| 
many instances unduly preferential of 
shippers from certain points and«unduly 
prejudicial to shippers from other points, 
and that the establishment of rates 
within and to such territory upon the 
bases set forth in Clause (a) will remove 
any undue preference or prejudice now 
existing; that whether or not mainte- 
nance in any instance or instances of | 
rates upon-a lower level will result in | 
undue preference or prejudice cannot be| 
fully determined on this record, but the | 
burden of proof will be upon any carrier | 


. . es ! 
or carriers maintaining or proposing to} 


| 
} 


{ 


| Argument Postponed 


In Appeal in Sinclair Case 


The Supreme. Court of the United 
States, on January 3, granted the mo- 
tion of Government attorneys to bring 
up the whole records in the case of 

arry F. Sinclair v.’ United States, No. 
555. The case, which was to have been 
heard on January 7, was reassigned for 
argument on February 18. 


The case involves the validity of the 
conviction of the appellant for violation 
of Section 102 of the Revised Statutes 
in refusing to answer four questions 
propounded by the Committee on Public 
Lands and Surveys oz the Senate dur- 
ing its investigation of leases upon 
naval petroleum reserves. 

By its action the Court will consider 
all questions arising in the case, and 
not merely those which had been certi- 
fied by the Court of Appeals of the 
District of Columbia. 


fineries located at these latter points and 
unduly preferential of refineries located 
on the Detroit, Toledo & Ironton to the 
extent that the present differences in 
rates from these respective refining 
points are greater than would exist under 
the scale or rate basis set forth in Item 
1900, Agent Jones’ tariff I. C. C. 2129. 
V.—(a) That the rates on gasoline and 
other petroleum products usually taking 
the same rates from Lawrenceville, IIl., 
to destinations in Kentucky covered by 
the complaint in No. 18418, and from St. 
Marys, W. Va., to points in southern 
territory covered by the complaint in No. 
18689 are and for the future will be un- 
reasonable to the extent that they ex- 
ceed, or may exceed rates determined by 
applying to the short distance from Law- 
renceville and St. Marys to said destina- 
tions in the manner prescribed in the 
Southern Class Rate Investigation, supra, 
Say scale of rates set forth in Appendix 


maintain such lower rates to show that XIII 


they are lawful. | 


(c) That the existing rates maintained | 
by the Illinois Central Railroad from the 
New Orleans-Baton Rouge group to the | 
Ohio River crossings, and by the | 
Orleans & Northeastern to Paducah, Ky., 
are unduly preferential of refining points 
in that group and unduly prejudicial to 
refining points in the Shreveport-El Do-| 
rado group, and other groups in South- 
western Territory, and that such pref- 
erence and prejudice should be removed 
by the establishment from the New Or- 
leans-Baton Rouge group of the reason-! 
able rates herein prescribed from that 
group. 


Removal of Reduction 
Would Be Prejudicial 


IV.—(a) That the existing rates -on| 
refined petroleum products from Roxana, | 
Ill., to points in official territory east of | 
the Illinois-Indiana State line are not 
shown to be unreasonable or unduly pre-| 
judicial but that cancellation of the tem- 
porary reduction of 2.5 cents in rates 
from Roxana, and Lawrenceville, IIl., to 
points in Indiana, which is now scheduled 
to expire on February 1, 1929, will re- 
sult in- undue prejudice to refineries 
located at those points and undue pre- 
ference of refineries located west of the 
Mississippi River. 


(b) That existing rates on refined | 


petroleum products from points in centrai | 
territory at which refineries are located, 
including Louisville, Ky., to points in 
Indiana are and for the future will be 
unduly prejudicial to refineries at such 
points and unduly preferential of re- 
fineries located at Lawrenceville and in 
the St. Louis and Chicago districts to 
the extent of 2.5 cents per 100 pounds. 


(c) That the maintenance of relatively 
lower rates on refined petroleum products 
from refining points on the Detroit, 
Toledo & Ironton Railroad to destinations 
on that line than are maintained from 





other refining points in central territory | 
to the same destinations, where the} 
Detroit, Toledo & Ironton participates in! 
the carriage, is unduly prejudicial to re- 


VI.—That the suspended schedules in 
I. & S. 2936 have not been justified. 

VII.—That rates on fuel oil in New 
England are and for the future will be 
unreasonable to the extent they exceed 
or may exceed rates determined under 
the distance scale in Columns 9 and. 10 
of Appendix XXII herein, the distance to 
be computed over the shortest route over 
which carload traffic can be moved with- 
out transfer of landing. Zone A as used 
in Appendix XXII-inciudes that —a 
lying south of a tine drawn throug 
Windsor, Vt., Concord, N. H., and Port- 
land, vo and the territory lying north 
of that line is described as Zone B. 


———— —— a7 me 


Analysis of 


Associated Gas and 


Electric Company 
Class A Stock — 


Copy to Investors 
Upon Request 


Investing Corp. 
New York City 


Please send me information about 
Associated Gas and Electric Com- 
pany Class A Stock. 


Public Utility 
61 Broadway, 


ecccnccccscsee Pere eeeeeer esses 


Address .....ccsccccccccccces covccce 
U. S. D. 1-4-29 
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When you pick up 


this paper 


and read it, do you realize that more than thirty 





Certain carload shipments! of casinghead 
gasoline from Breckenridge,’ Burkburnett, 
Desdemona, Eastland, Olden, Ranger and 
South Hanlon, Tex., to Houston, Tex., 
found to have moved intrastate. Rate 
charged on casinghead gasoline, in car- 
loads, from Laden, Okla., to Houston, found 
applicable. Complaint dismissed. 

No. 20216.—Levit & Woorman v. Missouri- 
ansas-Texas Railroad Company of 
as et al. Decided December 18, 1928. 

Carload of live poultry shipped from 
Taylor, Tex., consigned to Philadelphia, 
Pa., diverted to New York, N. Y., and re- 
diverted to Jersey City, N. J., found mis- 
routed. Reparation awarded. 
| No, 20055.—Corbin Fruit Company et al. v. 

Louisville & Nashville Railroad Company 

et al. Decided December 18, 1928. 

Rates on watermelons, in carloads, from 
certain points in Georgia and Florida to 
Corbin, Harlan and Wallins, Ky., found un- 
reasonable. Reparation awarded. 


Additional news of Rail- 


roads will be found on 
i| Page 5. 





Monthly Statements of Railroad Revenues and Expenses 


(As Reported to the Interstate Commerce Commission.) 


Texas & New 
November 


1928 

Freight revenue .......++-. 4,959,926 
Passenger revenue .......-- 798,378 
Total oper. rev. ......- ooo 998 692 99 
Maintenance of way 939,077 
Maintenance of equipment .. 1,187,169 
Transportation expenses ... 2,067,382 
Total expenses incl. other .. 4,652,824 
Net from railroad ...... ee. 1,627,332 
MMOS ivescce 351,270 
Uncollectible ry. rev., etc. .. 2,518 
Net after taxes, etc. ....... 1,273,544 
Net after rents ccccces 1,059,156 
Aver. miles operated ...... 4,728.81 
Operating ratio ....ccccsss 74.1 


‘Sc0'TZP'r9 


Orleans R. R. 
11 Months 
1928 1927 
49,444,881 49,411,116 
9,884,218 11,010,217 
600°822'9 9ST‘o8z‘9 
10,428,023 11,798,171 
12,852,846 12,982,975 
22,392,151 24,106,784 
50,434,844 53,673,680 
13,986,211 12,085,575 
8,736,677 3,418,118 
31,575 67,016 
10,217,959 8,600,441 
8,301,157 6,020,841 
4,728.39 4,696.54 
78.3 81.6 


1927 
4,859,978 
898,982 


1928 


868,382 
1,118,949 
2,207,709 
4,568,676 
1,659,333 
289,485 
2,924 
1,366,924 
1,137,773 
4,720.18 
73.4 


1,944 
56 


2,348,541 
209,285 
2,718,147 
252,130 
429,907 
756,807 
1,525,288 
1,192,859 
182,212 
146 
1,010,501 
904,644 


Gulf, Colorado & Santa Fe Ry. 
November 


11 Months 
1928 1927 

21,785,321 27,544,211 
2,180,417 2,601,254 
25,494,065 31,643,467 
4,150,741 5,555,450 
4,925,577 6,199,685 
8,074,028 10,125,626 
18,298,101 23,075,436 
7,195,964 8,568,031 
1,190,548 1,301,914 
5,734 5,642 
5,999,682 7,260,475 
4,620,641 5,556,424 
1,944.80 1,944.80 
71.8 12.9. 


1927 
2,688,424 
243,704 
3,080,881 
392,848 
514,206 
858,440 
1,870,832 
1,210,049 
202,030 
98 
1,007,921 
900,669 
1,944.80 

60.7 


1 


80 
1 


1,751,054 
252,013 
2,191,082 
218,681 
414,993 
788,018 
1,580,994 
610,088 
150,000 


459,152 
326,445 


Chicago & Eastern Illinois Ry. 
November 11 Months 
928 1927 1928 1927 
1,670,940 17,578,712 18,928,444 
290,502 8,276,285 3,773,428 
2,123,989 22,759,967 24,608,248 
244,555 2,784,177 2,995,119 
503,290 4,582,814 5,522,259 
824,488 8,759,412 9,574,640 
1,735,662 17,901,510 19,867,786 
388,327 4,858,457 4,740,462 
115,000 1,420,000 1,265,000 
645 6,578 7,138 
272,682 3,431,879 3,468,324 
188,072 1,891,804 2,089,918 
945.13 945.13 945.13 
81.7 18.7 80.7 


936 


945.13 
72.2 


thousand other people of broad contacts and in- 
telligent interest in national progress are read- 


ing it too? 


Probably you, like others of our thirty thou- 


sand readers, have a story 


to tell 


about your 


service or product—a story which will be inter- 


esting 


to those others who read The United 


States Daily regularly. If so, there is no more 
economical,and effective way to get that story 
across to them than by putting it in The United 
States Daily. 


Let Us Send You a Rate Card 


Che United States Daily 
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Bond Issues Finance 


Foreign Exchange 


Resources and Liabilities of 
Reserve Banks — 


As of January 2, 1929, and Comparative Dates. 


Is Granted Authority 
To Issue Securities 


Proceeds Will Be Used to 


New York, January 3.+The Federal Re- 
serve Bank of New York today certified~ 
to the Secretary of the Treasury the follow. 
ing: 


of business December 31, as made public January 3. 


Corresponding Corresponding 
Period Period In pursuance of the provision of section 
Last Year. Fiscal Yr. 1928.'522 of the Tariff Act of 922, dealing with 
$43,113,297.77 $305,263,886.65| the conversion of foreign currency for the 
439,959,999.43 1,023,922,679.12' purpose of assessment and collection of 


Following is the statement of resources and liabilities of the 12 Federal reserve 
banks combined on January 2, 1928, compared with December 26, 1928, and January 
4, 1928, the figures being in thousands of dollars: 


Fiscal Yr. 1929. 
$301,778,637.05 

1,012,795.591.5 
303,436,561.2 


This Month. 
$45,802,924.31 
431,701,592.23 
47,917,242.78 


Misc. internal revenue . 48,937,879.39 


Reimburse Treasury for 
Capital Expen- 
ditures. 


The Western Pacific Railroad has been 
granted authority by the Interstate 
Commerce Commission to issue $5,000,- 
000 of first mortgage 5 per cent gold 
bonds to be sold to the highest bidder at 
not less than 97% per cent of par. 

The report of Division 4 in Finance 
Docket No. 7055, dated December 21 and 
made public January 3, follows in full’ 
text: 

The Western Pacific Railroad Com- 
pany, a common carrier by railroad en- 
gaged in interstate commerce, has duly 
applied for authority under section 20a 
of the Interstate Commerce Act to is- 
sue $5,000,000 of first-mortgage 5 per 
cent gold bonds, series A. No objection 
to the granting of the application has 
been presented to us. 

The proposed series-A bonds are to 
be issued under section 2, of article 
2 of the first mortgage dated June 
26, 1916, made by the applicant to the 
First Federal Trust Company (Crocker 
First Federal Trust Company, suc- 
cessor corporate trustee) and Henry E. 
Cooper, trustees. The net proceeds trom 
the sale of the bonds are to be deposited 
with the trustees under the mortgage 
and used in reimbursement of the appli- 
cant’s treasury for net capital ex- 
penditures amounting to $3,075,9848.75, 
shown to have been made between Janu- 
ary 1, 1925, and March 31, 1928, from in- 
come or other moneys in its treasury 
for additions and bettermentts which 
have not been capitalized, and in the 
construction, completion, extension, and 
improvement of its facilities and in the 
acquisition of equipment, the estimated 
cost of which is given as $2,372,801.30. 

All available surplus funds in the ap- 
plicant’s treasury resulting from capi- 
talizing previous expenditures from the 
proposed issue will be used by the ap- 
plicant to reimburse the Western Pa- 
cific Railroad Corporation on account of 
advances made with respect to the ex- 


penditures as to which reimbursement of |. 


the applicant’s treasury is sought. 

The proposed bonds are to be dated 
June 26, 1916, to bear interest at the 
rate of 5 per cent per annum, payable 


semiannually on March 1 and September | 
1, to be redeemable at the option of | 


the applicant on any interest-payment 
date at their face amount and accrued 
interest, and to mature March 1, 1946. 
They are to be offered at public sale to 
the highest bidder at not less than 97% 
per cent of par and accrued interest. 


It is represented that the Western Pa- 


cific Railroad Corporation intends to bid 
for the bonds, although the applicant has 
made no contract with that corpora- 
tion respecting their sale inasmuch as 
some of the directors of the corpora- 
tion are also directors of the applicant. 

We find that. the proposed issue of 
bonds by the applicant as aforesaid (a) 


is for lawful objects within its corporate | 


purposes, and compatible with the public 
interest, which is necessary and appro- 
priate for and consistent with the proper 
performance by it of service to the pub- 
lic as a common carrier, and which will 
not impair its ability to perform that 
service, and is reasonably neces- 
sary and appropriate for such purpose. 

An appropriate order will be entered. 


Changes in Status 
of 
National Banks 


Changes in the status of national banks 
during the week ended January 2 were 
announced January 3 by the Comptroller 
of the Currency as follows: 


Charters issued: 

National Bank of Unionville, Mo.; capi- 
tal, $40,000. President, P. D. Greggers; 
cashier, F. O. Elson. 

The Jackson National Bank in Jackson, 
Minn.; capital, $40,000. President, W, D. 
Hunter; cashier, Bert Knudson. 

Change of title: 

The First National Bank of Milford, Del., 
to “The First National Bank and Trust 
Company of Milford.” 

Voluntary liquidations: 

The First National Bank of Sardis, Ohio; 
eapital, $25,000; effective November 24, 
1928. Liquidating agent, John Burkey, 
Sardis, Ohio. Absorbed by The Union Na- 
tional Bank of Sisterville, W. Va.. Liabil- 
ity for circulation will not be assumed 
under Sec. 5223, U. S. R. S. 

The First National Bank of Bassett, 
Nebr.; capital, $30,000; effective February 
18, 1927. Liquidating agent, J. M. Flan- 
nigan, Stuart, Nebr. Absorbed by Bassett 
State Bank, Bassett, Nebr. 

The American National Bank of Rich- 
mond, Va.; capital, $2,000,000; effective De- 
cember 29, 1928. Liquidating agents, 
Oliver J. Sands and Waller. Holladay, Rich- 
mond, Va. Succeeded by American Bank 
of Richmond, which bank is to be con- 
solidated with American Trust Company 
under title “American Bank & Trust Com- 
pany of Richmond.” 

Consolidations: 

The First National Bank of La Porte, 
Ind.; capital, $250,000. First Trust and 
Savings Bank of La Porte, Ind.; capital, 
$100,000. Consolidated under Act, Novem- 
ber 7, 1918, as amended February 25, 1927, 
under the charter of The First National 
Bank of La Porte, and under the title 
“First National Bank and Trust Company 
of La Porte,” with capital stock of $300,000. 

The Exchange National Bank of Little 
Rock, Ark.; capital, $300,000. The Ex- 
change Trust Company, Little Rock, Ark.; 
capital, $100,000. Consolidated under Act, 
November 7, 1918, as amended February 25, 
1927, under the charter and title of “The 
Exchange National Bank of Little Rock,” 
with capital stock of $400,000. 

The National Bank of Rocky Mount, N. 
C.; capital,, $200,000. The First National 
Bank of Rocky Mount, N. C.; capital, 
$150,000. Consolidated under Act, Novem- 
ber 7, 1918, under the charter of The Na- 
tional Bank of Rocky Mount, and under 
the title of “The Fiftst National Bank of 
Rocky Mount,” with capital stock of 
$262,500. 

Fidelity National Bank and Trust Com- 
pany of Kansas City, Mo.; capital, $2,- 
000,000. New England National Bank and 
Trust Company in Kansas City, Mo.; cap- 
ital, $1,000,000. Consolidated under Act, 
November 7, 1918, under the charter and 
corporate title of “Fidelity National Bank 
and Trust Company of Kansas City,” witb 
capital stock of $3,000,000, 


RESOURCES; 1-2-29 
Gold with Federal reserve agents 1,233,332 
fsold redemption fund with U. 8. Treasury ... 73,693 
1,807,025 

685,346 

595,256 
2,587,627 

130,898 


Gold 
Gold 
Gold 


held exclusively against F. R. notes 
settlement fund with F, R. Board 
and gold certificates held by banks ... 


Total gold reserves 
Reserves other than gold 


2,718,525 
83,308 


Total reserves 
Nonreserve cash ......sesseeereeee eeovsosees eeecve 
Bills discounted: 
Secured by U. S. Government obligations .... 
Other bills discounted ........05-.005- Seceees eve 


757,451 
394,013 
«oes 1,151,464 

484,358 


Total bills discounted ......... ecccccccene 
Bills bought in open market .. 
U. S. Government securities: 

Bonds 
Treasury notes 
Certificates of indebtedness ........ see 


Peer e eres eseseses 


52,511 
120,973 
70,469 


243,953 
9,885 


Total U. S. Government securities 
Other securities 


1,889,660 
728 
826,187 
58,591 
7,715 


Total bills and securities 
Due from foreign banks 
Uncollected items ......... . 
Bank premises 
All other resources ...... Seaedeveeeseescces . 
Total resources 5,584,714 
LIABILITIES: 
Federal Reserve notes in actual circulation ...... 
Deposits: 
Member bank—reserve accoun 
Government 
Foreign bank 
Other deposits 


1,829,3€t 


2,493,757 
30,999 
5,935 
33,042 


2,563,733 
776,626 
146,952 
254,398 

13,641 


5,584,714 


Total deposits .. 
Deferred availability item 
Capital paid in 
Surplus 
All other liubilities ............. etocccee 


sober ene ewemaseseeee 


saeco eereseceeesenee 


Total liabilities eee 
Ratio of total. reserves to deposit and Federal 
Reserve note liabilities combined 
Contingent liability on bills purchased for foreign 
correspondents 


61.9% 
325,064 
The Board’s statement of condition of the weekly reporting 
central reserve cities of New York and Chicago for January 
ber 26, 1928, and January 4, 1928, follows, the figures being in 
NEW YORK—44 BANKS. 1-2-29 
Loans and investments—Total ........... we 8,015,985 


| Loans and discounts—Total 


6,117,881 
45,671 
3,181,700 
2,890,510, 
1,898,104 


Secured by U. S. Government obligations 
Secured by stocks and bonds 

All other loans and discounts ............ coed 

| Investments—Total ...........ee-eeeees Socccvecee 


1,063,177 
834,927 
844,732 

65,308 
5,682,271 
11,229,990 

45,248 

143,709 

1,404,524 
399,265 
306,025 

93,240 
1,516,049 


U. S. Government securities ........ eceeccesces 
Other bonds, stocks and securities ... 
Reserve with Federal Reserve bank .. 
Cash in vault 
Net demand deposits ...........0-eeeee% cccccccee 
Time Geposits ..:...cccere Nvceeseeel cha Os edee¥ee 
Government deposits 
Due from banks 
| Due to banks ee 
Borrowings from Federal Reserve bank—Total .. 


seeeereteee 


ee eee eereees 


Secured by U. S. Government obligations 
| All other 
Loans to brokers and dealers (secured by stocks 
and bonds): For own account .........+> ° 
For account of out-of-town banks .. 
For account of others .........+.. eovecccece 


Total 


1,647,988 
2,166,066 
ove as ceseccceccccceccccccccecccecccssece 5,880,108 
4,780,269 

549,834 
2,100,373 


|}On demand ........... edeccvrcccccneccccoccecset 
On time 

CHICAGO—43 BANKS. 
Loans and investments—Total .....seeseseeeeees 


Peer cere eseseeseens 


1,635,302 
17,841 
840,991 
776,470 
465,071 
200,768 
264,303 


Loans and discounts—Total 


Secured by U. S. Government obligations ...... 

Secured by stocks and bonds 

All other loans and discounts a 
{nvestments—Total .........5.--++6 beceee eeeees 


U. S. Government securities ........ © cceccvcsece 
Other bonds, stocks and securities ........ses-ee 





Reserve with Federal Reserve banks ......e.+e+ 
Cash in vault se cceeccccoese 
Net demand deposits ..... aeasne emeercceccceccces 
Time deposits ......... occ ccvocecccecesececcerese 
Government deposits ... 
Due from banks aaa : 
Due to banks ath eee 
Borrowings from Federal] Reserve bank—Total .. 


183,465 
21,065 
1,299,817 
676,440 
4,991 
181,793 
356,537 
80,983 


eee eeewerereseeesesesese 


48,689 
2,294 


Secured by U. S. Government obligations 
All other oveqvectenseees 


Pee ewes eeeeeres 


*Revised. 


12-26-28 
1,171,408 
83,171 
1,254,579 
750,186 
579,474 
2,584,239 
104,588 
2,688,827 
64,093 


713,759 
453,820 


1,167,579 
489,270 


52,717 
104,759 
74,852 
232,328 
10,135 
1,899,312 
728 
108 
629 
704 


5,443,401 


72 
6 


1,910,838 


2,409,195 
15,782 
7,534 
22,582 
2,455,093 
654,553 
146,868 
233,319 
42,730 


5,443,401 
61.6% 
327,815 


member banks in the | 
2, 1929, and Decem- 


1-4-28 
1,477,688 
51,447 
1,529,085 
sraane} Federal Reserve banks realized gross 
——— ‘earnings for 1928 of $64,050,000, or about | 


146.119 | $21,000,000. more than in 1927, while the 


———— current expenses of $26,900,000 were | 
7 BRO ey about $500,000 less than for 1927, the| 


802 | | 
| Federal Reserve Board announced Janv- | 


lary 3. The full text of the statement 
| follows: 

Gross earnings of the 12 Federal Re- | 
| serve banks for 1928 amounted to $64,- | 
050,000. or about $21,000,000 more than 
for 1927, while current expenses, $26,- 
900,000, were about $500,000 less than | 
|for 1927. After providing the necessary 
reserves for depreciation, losses, etc., the | 
‘Federal Reserve banks had net earnings | 
| of $32,125,000. | 
From this amount the banks paid | 
| $8,460,000 in dividends to member} 
banks and $2,584,658.50 to the United! 


plus; Condition on Jan- 
uary 3 Announced. 


348,783 
172,096 
520,879 
387,131 


293,322 | 
104,583 
229,498 
627,403 
880 
a 
1,536,293 
566 
860,067 | 
57,972 | 
15,043 | 


5,440,513 | 


transferred $21,080,000 to their surplus | 
accounts. The Federal Reserve Banks | 
of Richmond, Atlanta, St. Louis, Min-| 
neapolis, Kansas City and Dallas were | 
the only ones to pay a franchise tax. | 


Surpluses Are Increased. | 
All net earnings of the six other re-| 
;serve banks remaining after the pay-| 
iment of dividends were transferred to} 
{their surplus accounts as required by | 
law, the surplus accounts of none of | 
these banks at the end of the year being 
jin excess of their subscribed capital. | 
The total subscribed capital of the 12 
: ~7| Federal reserve banks on January 1,| 
5,440,513) 1929, amounted to $293,870,000, and 
67.2% total surplus to $254,398,000. 

“The consolidated statement of condi- 
232,181| tion of the Federal reserve banks on 
January 2, made public by the Federal | 
Reserve Board, January 3, shows de- 
creases for the week of *$16,100,000 in 
holdings in discounted bills and of $4,- 


1,760,710! 


2,536,299 
768,850 
132,512 
233,319 

8,823 


—_———— 





thousands of dollars: | 900,000 in bills bought in open market 


12-26-28 


- 7,549,792 


5,624,257 


76,400 
5,283,250 
1,206,681 

53,487 

110,635 
1,153,819 
280,675 
171,276 
109,400 
1,109,301 


1,659,899 
2,822,227 


5,091,427 


4,537,570 
553,857 
2,079,814 


1,621,794 
15,064 
824,010 
782,720 
458,020 
193,943 
\ 264,077 
189,862 
23,874 
1,225,927 
639,602 
5,903 
155,518 
342,155 
101,125 


1-4-28 and an increase of $11,600,000 in holdings 
7,457,051; Of United States Government securities. 
ee | Member bank reserve deposits in d 
——— | Pp crease 
5,536,671, $84,600,000, Government deposits $15,- 
~——— | 200.000 and cash reserves $29,700,000, 
46,041 ' while 
2,850,503 | decreased $81,500,000 
2,640,127) securities were $9,700,000 below the 
1,900,380! amount held on December 26. 


979,317 Holdings Of Bills Decline. 
oar _The principal changes in holdings of 
“ue discounted bills for the week were an in- 
5.922300 | crease of $107,600,000 at the Federal 
1102,790 | Reserve Bank of New York and decreases 
"48,929 ; Of $36,100,000 at Boston, $27,900,000 at 
133,561 | Chicago, $20,900,000 at Cleveland, $12,- 
1,473,639 | 600,000 at Philadelphia and $12,000,000 
122,950 | at San Francisco. The System’s holdings 
-——— | of bills bought in open market decreased 
80,100 | $4,900,000 and-of Treasury certificates 
42,850 | $4,400,000, while holdings of Treasury 
1,511,177 | notes increased $16,200,000. 

Federal reserve note circulation was 
$81,500,000 less than a week ago, all of 
the Federal reserve banks reporting de- 
creases in circulation, the largest de- 
clines being $17,000,000 at Philadephia, 
$15.100,000 at Cleveland, $10;200,000 each 
at New York and Chicago, $7,200,00 at 
Boston, and $6,300,000 at San Francisco. 

Following the December 31 closing of 
books the Federal reserve banks trans- 


1,371,213 
927,633 


3,810,023 


2,969,949 
840,074 
1,991,759 


ee 


1,489,408 


| States Treasury as a franchise tax and | Civil-service ret. fund .. 


Federal reserve note circulation | 
Total bills and} 








ferred $21,079,000 to surpius, increasing 
that acount to $254,398,000. 

A tabulated statement of the re- 
sources and liability of the Federal . 
Reserve banks will be found in an 
adjoining column. 


12,981 
783,660 
692,767 
502,351 


Gross Debt of Country 
Decreased in Calendar Year 


[Continued from Page 1.] 
281.06. A comparative analysis of re- 
| ceipts and expenditures as of the date 
of December 31 will be found on'page 7. 
Customs receipts for the first half of 
e 1929 fiscal year aggregated $301,- 
778,637.05, as against $305,263,886.65 
for the corresponding period of 1928. 


167,693 
401,978 | 
21,393 
15,963 
5,480 th 


United States Trust Company 
of New York 


45 and 47 Wall Street, New York 


Condensed Statement, January 1, 1929 


RESOURCES 


Cash in Banks 

Real Estate Owned.......... 
Bonds and Mortgages 

Loans on Collateral....... 

Bills Purchased 

Stock and Bond Investments... .. 


Accrued Interest Receivable........ 


Capital Stock 
Surplus sive 
Undivided Profits.......... 


Deposits 
Interest Accrued on Deposits 


Rebate Interest on Bills Purchased 
Reserved for Taxes and Expenses 


Reserved for Dividend January 2, 


1929 


$14,123,563.55 
1,500,000.00 
6,313,686.00 
56,762,249.01 
2,604,636.70 
17,277,000.00 
604,017.20 


$99,185,152.46 


$2,000,000.00 
20,000,000.00 
3,404,313.52 


$25,404,313.52 


71,935,804.89 
566,499.74 
8,264.31 
970,270.00 
300,000.00 





$99,185,152.46 


Foreign obligations— 
Principal ; 
Interest . 
Railroad securitie 

All others .... 

Trust fund receipts (re- 
appropriated for in- 
vestment) Tinea et hs 

Proceeds sale of surplus 
property . 

Panama Canal tolls, ete. 

Uther miscellaneous .... 


28,562,640.00 
70,049,563.02 
2,988,784.41 
298,727.98 


*1,949, 867.56 


1,216,728.82 
2,504,467.67 
*16,112,663.70 
649,105,202.48 


ene 
tt 


Total ordinary 


Excess of expenditures 


EXPENDITURES. 
General expenditures 
+Interest on public debt 
Refund customs 
Re*und Internal revenue 
Postal deficiency 
Panama Canal! 


Op. in Spec. Accounts— 
Railroads . 
War Finance Corp. ... 
Shipping Board 
Alien property funds .. 
Adj. service cert. fund 


171,056,757.65 
94,560,414.51 
2,106,461.53 
13,978,672.24 
1,129,410.86 
$1,067.75 
$65,972.99 
1,094,146.70 
1,215,472 
60,214.72 
$146,589.82 
Invest. of trust funds— 
Govt. Life Insurance .. 
D.C. Teachers’ Retirem't 
For. Service Retirement 
Gen. R. R. Contingent . 


1,884,927.41 
64,940.15 
87,866.22 


Total ordinary ..... 286,924,921.19 


Sinking fund ‘ 
Purchases and ret, from 
foreign repayments .. 
Rec. from for. govts. un- 
der debt settlements . 
Rec. for estate taxes .. 
Forfeitures, gifts, etc. .. 


18,000.00 
97,075,350.00 
"1,000.00 


97,094,350.00 


Total expenditures . 


en 


26,560,435.00 
70,769,395.88 
958,440.40 
261,196.08 


562,640.00 
65 

557.70 

98 


26,613,859.92 
80,962 ,534.96 
$6,517,852.15 
8,937 ,876.34 


4,716,459.10 26,463,608.94 


604,250.17 
2,489,982.30 
714,336,736.36 


4,847,782.68 
13,207 ,419.59 
*90,326,803.17 


3,083,724.65 
14,743,698.24 
7100,843,111.45 


1,989,939,172.39 


652,708,071.83 1,867,639,075.50 


LOF ATO OLED 655.05 0:0 eral eee 


1,040,998 379.56 
337,995,777 .26 
10,543,351.38 
88,370,856.92 
30,000 ,000.00 
4,636,403.60 


965,404,313.53 
362,108,432.22 
10,979 ,055.82 
69,347 ,479.93 
18,000 ,000.00 
5,434,234.16 


157,448,9438.95 
78,968,429.82 
1,903,767.37 
10,000,536.99 


983,346.55 
$864,712.87 
$464,584.72 

12,032,941.76 
$1,075,325.69 

170,350.34 
19,936,446.34 


§830.41 
§576,320.35 
3,139,020.20 
$59,339.33 
$307,702.59 
§23,314.19 


793,440.68 
§2,373,220.63 
17,896 ,863.62 

820,631.86 

$352,691.73 
68,760.17 


4,666,606.80 
49,852.30 
§13,300.00 


25,993,383.00 
300,200.92 
334,529.54 
170,025.02 


$2,392 ,662.84 


116,260.00 
163,133.51 


1,476,099,301.10 


1,569,078,022.26 


369,925,800.00 


256,179,702.11 


4,374,350.00 354,660 ,600.00 


1,048,800.00 18,000.00 1,048,800.00 
92,575,000.00 
1,500.00 


44,600.00 


92,575,000.00 97,075,350.00 


“'50.00 «17,600.00 


97,998,200.00  467,036,750.00 448,330,500.00 


$384,019,271.19 $354,177,902.11 $2,036,114,772.26 $1,924,429,801.10 | 


Receipts and expenditures for June reaching the Treasury in July are included. 
*Includes $2,584,658.50 received from Federal reserve banks as franchise tax 


December 31, 1928. 


+Includes $249,591.17 received from Federal reserve banks as franchise tax Decem- | 


ber 31, 1927. 
tThe figures for the month include $ 


$406,508.57 accrued discount on war-savings certificates of matured series, and for) 


55,980.79 and for the fiscal year 1929 to date 


the corresponding periods last year the figures include $124,206.82 and $731,202.56, 


respectively. 
§$Excess of credits - (deduct). 


Income tax receipts of the Internal | fiscal year 1928. 
| Revenue Bureau totaled $1,012,795,591:51 | chargeable against ordinary receipts ag- | 
for the first half of the fiscal year 1929 | gregated $2,036,114,772.26 for the first | 
and $1,023,922,679.12 for the same'half of the 1929 fiscal year, and $1,924,-' 
Miscellaneous internal 
revenue receipts were $303,436,561.23! 
|for the first half of the 1929 fiscal year| $2,955,915,587.55 for the first half of 


period of 1928. 


and $311,194,147.44 for th? same — = fiscal year 


of the preceding year. 


Total ordinary receipts for the first| 255.06. 
six months of the 1929 fiscal year were|totaled $3,250,459,653.12 for the 1929) 
$1,867,639,075.50 as against $1,989,-|fiscal year half, and $4,491,853, 705.10, 


939,172.39 for the same’ period of the! 


electric power sources 
has contributed to a 
new diffusion of electric 


| cicctric power sour ot 


energy over 


The many benefits—ac. 
ctuing to consumer, in- 
company, 
region as well—may be 


vestor, 


429,801.10 for the same period of 1928. 
The total of public debt receipts was 


1929. For the same 
period of 1928, they were $4,016,299,- 
Public debt expenditures 


for the same period of 1928. 


311,194,147.44| 


$2,855,801.47) 


300,005.12) 


Total expenditures | 


duties upon merchandise imported into the 
United States, we have ascertained and 
hereby certify to you that the buying rates 
in the New York market at noon today for 
cable transfers payable in the foreign cur- 
rencies are as shown below: 


}Austrian (aehilling)......... o- o<cebss 
Belgium (belga) 

Bulgaria (lev) er 

| Czechoslovakia (krone) ........++ 
Denmark (krone) errr ii 
England (poumid) ......sccccouree 
Finland (markka) ............0065 
France (franc) ...... 

|Germany (reichsmark 

|Greece (drachma) 

Hungary (pengo) 

{Italy (Hire) ....:...ccveciecccsers 
| Netherlands (guilder) ...........- 
Norway (krone) 

Poland (zloty) 

Portugal (escudo) 

Rumania (leu) 

{Spain (peseta) 

|Sweden (krona) .... 

| Switzerland (franc) 

|Yugoslavia (dinar) . ios magenta 
Hong Kong (dollar) ............. 
China (Shang. tael) .... 0c ccucess 
{China (Mex. dollar) ...... essere 
iChina (Yeaén dollar) .....cccecive 
fT eerie 
Japan (yen) ; 
Singapore (dollar) 66 ac meigs tee 
CanaGe CGOUAT). ..cccnncccedsnes 
Cuba (peso) 

| Mexico (peso) Sie sce 6 «eae 
|Argentina (peso, gold) .......... 
| Brazil (milreis) ....... 

| Chile (peso) Serre 
LUrigaaw (pene)...:ii. isn ceeewsree 
1 ColomBim (PPSO) «0c. coe. cewnannes 
|Bar Silver ba ia 


14.0678 
13.9020 


| Lawrence Stern 
and Company 


231 So. La Sallie Street, Chicago 


| 
BOARD OF DIRECTORS 
| WILLIAM WRIGLEY JR., Chairman ofthe Board 
2° William Wrigley tr. Company 
ALBERT D. LASKER, Chairman of the Board of 
Lore & Thomas ana Logan 
i | CHARLES A. McCULLOCH, Presidest of The 
| Parmele: Company 
| JOHN HERTZ, Chairman of the Board, The 
Cmnriov« Corporation ana Yellow Cab Company 
} HERBERT L. STERN, Presiden: of Balaban « 
Kaz Corporaticr 
| CHARLES §, PEARCE, President of The 
Paimoiiv s-P+et Company 
H. HANSELL HiLLYER, Vice President 
ALFRED ETTLINGER, Vice President 
| JOSEPH T. RICE. Vice President 
LAWRENCE STERN, President 





This companyconducts a general securities 
| | business, originating and participating in 
| high-grade investments issues. 


the elecine industrys 
new achievement 


their special field of serv- 
ice the small towns and 
wide non-metropolitan 
areas which had lagged 
behind the big cities in 
adequacy of power sup- 
ply,” according to that 
company’s recent mes 
sage to stockholders. 


large areas 


and 


ascribed iargely to the 


investment holding com 


pany which 


and made financially pos. 
sible this interconnection, 


“The companies of the 
Central and South West 
Utilities group took as 


‘Efficient generating sta: 
tions were built at advan- 
tageous points to feed 
electricity into wide- 
spread transmission sys 
tems. Thus power was 
released from confine- 
ment, distributed far and 


sponsored 


wide over the country- 
side, seeking out small 
towns, farms, quarries, 
oil fields, mines and other 
power-using activities.” 


We represent this and 
other holding companies 
of similar high character 
whose subsidiaries oper 
ate in 30 states. It is their 
participation in the field 
of power supply which 
makes them respected as 
progressive, public spir- 
ited, and sound. Send for 
our list of current secu- 
rity offerings yielding 6% 
and more. 


UTILITY SECURITIES 


St. Louis Milwaukee 


COMPANY 


230 South La Salle Street 
CHICAGO 


Minneapolis Louisville 


Indianapolis 


Richmond 


Utility Securities Corporation, 111 Broadway, New York City 
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Oil Reserves 


‘Transfer of Title to Elk Hills Oil Lands 
Is Held by Supreme Court to Be Invalid 


te 


‘Secretary of Interior 


Exceeded Authority 


r|special agent reported it as non-mineral. 


© 


“Determination as to Characte 
Of Land Declared to Have 
Been Improper. 


nt 


Roy 0. West, SECRETARY 0F THE In- 


TERIOR, PETITIONER, V. STANDARD OIL 


Co. No. 71, SUPREME COURT OF THE 

UNITED STATES. 

A ruling by the then Secretary of the 
Interior Fall concerning certain _ public 
land in the Elk Hills district of Cali- 
fornia was held by the Supreme Court 
herein not to constitute a finding of fact 
that the land was not known to be 
mineral in character at the time of its 
survey. Treating the ruling as a deter- 
mination of questions of law, the Court 
held that the Secretary of the Interior 
in this case did not have the authority to 
make decisions on questions of law and 
thus divest the Department of the In- 
terior of its jurisdiction of the land. | 

The Court explains that the land in 
question was included in a grant to the 
State of California, in which grant all 
land known to be mineral in character 
was reserved to the United States. 
Proceedings had been instituted to de- 
termine whether the land was known 
“mineral at the time of its survey. 

Sectary Fall directed, by his ruling, 
that these proceedings be dismissed. 
Seeretary Work, his successor, later va- 
cated this ruling and directed that the 
proceedings be continued. : 

The Standard Oil Company, having ob- 
tained possession of the land through the 
State of California, sought to enjoin 
these proceedings, conte..ding that the 
ruling of Secretary Fall had held the 
land to be not. known mineral in charac- 
. ter and divested the Department of its 
jurisdiction to the land. The lower court 
permanently enjoined the proceedings, 
but the Supreme Court reversed this de- 
cree by its decision. 

Having jurisdiction of the land, the 
Secretary of the Interior hed the power 
to review the action of his predecessor, 
it vas held. 

On cestiorari to the Court of Appeals 
of the District of Columbia. Mr. Justice 
“Stone took no part in the consideration 
or decision of this case. |. 

The full text of the opinion of the 


Court, delivered by Mr. Justice Bran-| 


deis, follows: 
Character of Land 


Involved in Suit 

This suit was brought in October, 19235, 
by the Standard Oui Company in the 
Supreme Court of the District of Colum- 
bia against Dr. Work, the then Secretary 
of the Interior, to enjoin the continuation 
of proceedings in the local land office 
at Visalia, California, ordered by him 
with a view to ascertaining and deter- 
mining whether particular lands were 
known to be mineral in character when 
the survey of them was accepted. State 
of California, Standard Oil Co., Trans- 
‘ferees, 51 L. D. 141. Upon his resigna- 


tion, Secretary West was substituted as| 


Gefendant. _ ; 
The proceedings were of the kind com- 
‘monly employed by the Secretary of the 


Interior to ascertain the existence of| 


alleged facts reported by a representative 
.of the General Land Office, because of 
which the title of one claiming public 
lands is questioned in the Department. 


The Register and Receiver, aiter hearing | 


‘the parties in interest, make report otf 
their findings. 

These are subject to an appeal, on the 
evidence, to the Land Commissioner, and 
also to a further appeal to the Secretary. 
Upon the ultimate findings, the Com- 
missioner decides, subject to the supervi- 
sion ard control of the Secretary, what 
action, if any, shall be taken. 
George D. Dally, 41 L. D. 295,299. Cir- 
cular No. 460, Fepruary 26, 1916, 44 
L. D. 572, prescribes the procedure. 

The adverse proceedings here involved 
concern Section 36, Township 30 South, 
Range 23 East, Mount Diabolo B. & M.— 
that land being in Elk Hills, Kern County, 
California. Section 36 is one of the sec- 
tions in each township which, if not min- 
eral or otherwise disposed of, was granted 
by Congress to the State of California in 
aid of public schools, by Act of March 3, 
1853, c. 145, Sec. 6, 10 Stat. 244, 246. 

Under patents issued by the State in 
1910, and mesne conveyances, the Stand- 
ard Oil Company claims title to part, 


and an interest in the rest, of the sec-| 


tion. Drilling on this land, begun in 
1918, has been followed by extensive oil 
mining operations. The proccedings were 
based on a charge that on January 26, 
1903, the date of the approval of the 


survey, the land was known to be mineral | 


in character. 
Mineral Land Was 
Excluded from Grant 


If the land was then known 


mineral, the title confessedly did not pass| 
by the Act. For Congress excluded min-| 


eral land from the grant. Mining Co. 
v. Consolidated Mining Co, 102 U.S. 
167; Mullan v. United States, 118 U. S. 
271, 276. See also Wyoming v. United 
States, 255 U. S. 489, 500; Work v. 
Louisiana, 269 U. S. 250 257-8. If it was 
not then known to be mineral, the legal 
tital passed to the State on that date. 
For the land was within one of the scc- 
tions in place designated in the granting 
Act. Uniied States v. Morrison, 240 U. 
e. 192; United States v. Sweet, 245 U.S. 
63. 

The Act of 1853 here involved, like 
those granting school lands to many 
other States (Note No. 1), makes no 
provision for determining what part of 
the land is thus excluded from the grant. 
It does not provide for the issue of 
patents or for any equivalent action by 
the Department to evidence the transfer 
of title to the State. No patent to the 
State, or evidence of title or interest in 
2nother, has in fact been issued by the 
Eecretary of the Interior. 

Nor has there been in the Department 
any contest between the State and 
another claimant which might have re- 
sulted in a determination of the char- 
e.cter of the land. Whether this land was 
known to be mineral at the date of the 
survey must, therefore, be established 
otherwise. The Standard Oil Company 
contends thit its non-mineral character 
had. before Secretary Work’s order, been 
esteblished by a finel determineaticn in 
the Department: that thereby the Depart- 
ment lost jurisdiction over the land; and 
that, for this reason, continuation of the 
. adverse proceedings should be enjoined. 
(Note No. 2.) 

It is true that among the several offi- 
cers of the Land Department action had 


4 


Compare} 


to be} 


> 


repeatedly been taken having some re- 
lation to the character of the land prior 
to the order of Secretary Work. The sur- 
vey, which was approved January 26, 


1903, returned it as mineral. In 1904, a 


In 1908, it was temporarily withdrawn 
from agricultural entry pending exami- 


nation and classification by the United |. 


States Geological Survey. 
In 1909, the Director of the Geological 
Survey classified it as oil land. In 1910, 
the Secretary recommended its with- 
drawal for a petroleum reserve and the 
recommendation was approved by the 
President. In 1912, it was placed in 
Naval Petroleum Reserve No. 1. n 
January 14, 1914, the proceedings in the 
land office here involved were initiated. 
| The papers having been mislaid or mis- 
filed in the local office, the proceedings 
lay dormant; and process was not served 
until after March 2, 1921. Then the 
Register and Receiver were ordered by 
the Land Commissioner, under Secretary 
Payne, to proceed in accordance with Cir- 
cular No. 460. On June 9, 1921, before 
further action thereon, Secretary Fall 
directed the Land Commissioner to dis- 
miss the proceedings and notify all 
parties in interest of the dismissal, 

On May 8, 1925, Secretary Work va- 
cated Secretary Fall’s order and directed 
the Register and Receiver to proceed to 
a hearing of the charge that the land was 
known to be mineral in character on 
January 26, 1903. (Note No.3.) If at 
the time of Secretary Work’s order the 
Department still had jurisdiction of the 
land, he possessed the power to review 
the action of his predecessgr and to deal 
with the matter as freely as he could 
have done if the dismissal of the pro- 
ceedings had been his own act or that of 
a subordinate official. 

For, so long as the Department re- 
tains jurisdiction of the land, adminis- 
trative orders concerning it are subject 
to revision. New Orleans v. Paine, 147 


| 


331; Parcher v. Gillen, 26 L. D. 84; As- 
pen Consolidated Mining Co. vy. Williams, 
27 L. D. 1. Compare Louisiana v. Gar- 
field, 211 U.S. 70, 75. 

If, on the other hand, either Secretary 
Fall’s order of dismissal or some earlier 
action of the Government, terminated the 
jurisdiction of the Department, Secre- 
tary Work’s order reinstating the ad- 
verse proceedings was a nullity; and the 
Standard Oil Company is entitled to en- 
join their continuance. Noble v. Union 
River Logging Railroad, 147 U. S. 165; 
Lane v. Watts 284 U. S. 525; Burke v. 
Southern Pacific R. R. Co., 2384 U. S. 669, 
| 686, 


Company Asserted 
Jurisdiction Had Ended 


In support of its contention that the 
|jurisdiction had ended, the company re- 
lied in its bill upon two earlier acts of 
the Department, besides Secretary Fall’s 
order, as constituting a final determina- 
tion that the land was not known to be 
mineral at the date of the approval of 
the survey. The Supreme Court of the 
District did not pass on the legal effect 
of the two other acts. 

Upon the stipulated facts it ruled and 
found: (1) That Secretary Fall had juris- 
|diction to determine the known minerai 
character of Section 36, without awaiting 
the trial by the local land office and ap- 
peals from the findings there made. (2) 
That the Secretary granted a hearing be- 
fore himself for the purpose of determin- 
ling the issues raised by the proceedings 
and gave notice to ail parties in interest 
of such hearing. 

(3) That he had before him evidence 
|which he had a right to consider and 
|which supported his dismissal of the pro- 
ceedings. (4) That he dismissed the pro- 
ceedings after a consideration of the law 


| 


and that the case be closed on the rec- 
ords. 
was reduced to writing by his direction 


known mineral character of the land on 
January 26, 1903. (6) That the order of 
dismissal reduced to writing was a judg- 


could not be questioned by collateral pro- 
ceedings, except for fraud. . 

A decree for a permanent injunction 
was entered. That decree was affirmed 
by the Court of Appeals of the District. 
57 Dist. App. 329, 23 F. (2d) 750. This 
Court granted a writ of certiorari, 
U. S. 613. 

Ordinarily, where an Act granting pub- 
lic lands excludes those known to be min- 
eral, the determination of the fact 


jacter vests with the Secretary of the 
Interior. 

See Cameron v. United States, 252 U. 
S. 450, 464; Burke v. Southern Pacific 
R. R. Co., 234 U. S. 669, 684-87. But com- 
pare Dunbar Lime Co. vy. Utah Idaho 
|\Sugar Co., 17 F. (2d) 351. If such act 
provides for the issue of a patent, 
whether it be to pass the title or to 
furnish evidence that it has passed, the 
patent imports that final determination 
of the nonmineral character of the land 
has been made. 


Issue of Patent 


Terminates Jurisdiction 

The issue of the patent terminates the 
jurisdiction of the Department over the 
land. See Barden v. Northern Pacific R. 
R., 164 U. S. 288, 327-331; Courtright 
v. Wisconsin Central R. R. Co., 19 L. 
D. 410; Heirs of C. H. Creciat, 40 L. D. 
623. And in the courts the patent is ac- 
cepted, upon a collateral attack, as af- 
fording conclusive evidence of the non- 
mineral character. Smelting Co. v. Kemp, 
104 U. S. 636, 640, 641; Barden v. North- 
ern Pacific R. R., 154 U. S. 288, 327. 

Similarly, if the granting act pro- 
vides for other action by the Secretary 
equivalent to a patent, such as approval 
of a list of the lands, the approval ends 
the jurisdiction of the Department, Cole 
v. Washington, 87 L. D. 387; Sewell A. 
Knapp, 47 L. D. 152; and it, likewise, 
imports that the necessary determination 
has been made. Chandler v. Calumet & 
Hecla Mining Co., 149 U. S. 79. Com- 
pare Fred S, Porter, 50 L. D. 528, 532-533. 

Even where the granting act does not 
require either the issue of a patent to 
the grantee or such equivalent action, 
the Secretary may have occasion to make 
a determination of the known mineral 
character of the land, as when rights 
adverse to the grantee are asserted un- 
der the mineral, leasing or other laws. 
See Work v. Braffet, 276 U. S. 560; Al- 
bert E. Dorff, 59 L. D. 219; Utah v. Lich- 
liter, 50 L. D. 231; George G. Frandsen, 
50 L. D. 516. In such event, the issue 
of the patent, or other instrument evi- 





U. S. 261; Beley v. Nanhtaly, 169 U. S.| 
353, 364; Lane v. Darlington, 249 U. S.| 


and facts and directed that the parties! 
in interest be notified of the dismissal 


(5) That the order of dismissal | 


and was a judicial determination of the| 


ment on the merits, and its correctness | 
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Leases 


Reopening of Issue 


By Successor Upheld 


Review of Proceedings Is Sus- 
tained as Exercise of Power 
Incident to Jurisdiction. 


| 


|dencing title, likewise imports: that the 
| determination has been made. Steel v. 
| Smelting Co., 106 U.S. 447. 451. Com- 
| pare State of Louisiana, 30 L. D. 626. 
For, in every such case, the determina- 
| tion of the mineral character is a pre- 
| requisite to the authority exercised in 
| the performance of a duty imposed. 
| Smelting Co. v. Kemp, 204 U. S. 636, 
| 640-641, 


Character Determined 


At Informal Hearing 


The Standard Oil Company contends 
that the Secretary Fall determined that 
the land was not known to be mineral on | 
January 26, 1903; and that this deter- | 
|mination in the informal hearing before 
|him was legally an equivalent of a de- 
| termination of the fact in formal pro- 
;ceedings before the Register and Re- 
ceiver under Circular No. 460. We agree 
that if Secretary Fall had determined 
}as a fact that the land was not then 
|known to be mineral, his order dismiss- 
|ing the proceedings would have had the 
same legal effect as if it had followed 
the more formal proceedure prescribed 
‘by Circular No. 460. For the Secretary 
is not obliged to employ proceedings in 
the local office as the means for making 
| the determination as to the known min- 
|eral character. He could himself hear 
the evidence in the first instance. Nor is 
he obliged, in so ascertaining the facts, | 
to follow a procedure similar to that pre- | 
|scribed for the local land office. See 
| Knight v. U. S. Land Association, 142 | 
|U. S. 161, 177-178 


| 
| 


| 
i 
| 


| 
} 


i 
1 


We assume, without deciding, that if 
| Secretary Fall had determined as a fact 
| that the land was not known to be min- 
jeral on January 26, 1908, his order dis- 
;missing the proceedings would ‘have 
|ended the jurisdiction of the Depart- 
ment over the land. And this determina- 
tion would, ordinarily, be conclusive on 
the courts, even if there were demon- 
strable error in the admission, or ap- 
preciation of evidence. See Shepley v. 
Cowan, 91 U. S. 330, 340; Lee v. John- | 
son, 1lu U. S, 48, 49. But we are of the 
opinion that Secretary Fall did not make 
a determination of that fact. 


Order of Secretary Fall 
Embodied in Letter 


Secretary Fall’s order is embodied in 
|a letter sent by his direction to the Com- 
|missioner of the General Land Office, | 
|which after referring to the proceedings | 
before the Register and Receiver, says: 

“The transferees of the State of Cali- | 
fornia, representatives of the Depart- 
;ment of Justice, and of the Navy De-| 
| partment appeared before Secretary Fall | 
/on June 8, 1921, and presented the mat- | 
|ter orally, whereupon, after considera- ' 
| tion of the law and facts involved, the 
| Secretary verbally directed that the pro- 
| ceedings be dismissed. You are there- | 
|fore authorized and directed to dismiss | 
the proceedings against the State of | 
California and its transferees in re said | 
secs. 16 and 36. Notify all parties in 
interest of the dismissal and close the 
case upon your records.” } 

The letter embodying Secretary Fall’s | 
direction to dismiss the proceedings does 
not state why he did so. The Company | 
argues that the dismissal was an order, | 
judicial in its nature; that in form the | 
order is a judgment on the merits; that 
this judgment conclusively implies a 
finding of the fact that the land was not 
|known to be mineral at the date of the 
approval of the survey; and that no evi- | 
dence is admissible to contradict what ; 
the order imports. It may be assumed 
that the hearing was conducted in the | 
|judiciak manner; that it was what is 
often called a quasi-judicial proceeding. | 


Order of Dismissal 
Is Not a Judgment 





| judgment (Note No. 4). Compare Dick- | 
son v. Luck Land Co., 242 U. S. 371, 
|374. It was an administrative act. 
| 
jent or the approval of a list of lands 


{pursuant to a duty imposed upon the 


276 | Secretary, the order of dismissal does | 
jnot carry the implication that all deter- | 
|minations essential to the passing of 


title have been made. Since it does not, 


there may be inquiry in pais to ascertain 


| whether a particular tract is of that char-|whether Secretary Fall actually made! 


;such a determination. 


| the order of dismissal may be examined. 
|Compare Parcher v. Gillen, 26 L. D. 34; 
a v. Goldstein, 31 L. D. 87. 


To that end the 


the Compan;,, in this Court, there was 
perhaps a suggestion that Secretary Fall 
actually passed upon the known mineral 
character of the land as of January 26, 
1903, when the survey was approved. 
But no such contention 
brief filed here. And when the occur- 
rences which preceded the making of the 
order are examined, it becomes clear 


that Secretary Fall made no determina- | 


tion of the contested issue of fact, which 
was to be the subject of a hearing be- 
fore the local officers if he deemed the 
issue material. He rested his order of 
dismissal on a supposed rule of law; 
holding, on the admitted fact, that the 
actual known m.neral character on Jan- 
uary 26, 1903, was not of legal sig- 
nificance. In so ruling, ne yielded to the 
argument of counsel for the Standard 
Oil Company, who insisted that the then 
known mineral character had become im- 
material, because the Government was 


| Monthly 


Chicago, 


November 


1928 

Freight revenue ... , 10,668,176 
Passenger revenue .. 1,373,021 
Total oper rev. ..... oc ccc ce 1a 001,280 
Maintenance of way . 2,144,508 
Maintenance of equipment .. 2,450,382 
| Transportation expenses . 4,338,801 
Total expenses incl. other .. 9,584,706 
Net from railroad 3,716,574 
| Taxes 885,510 
| Uncollectible ry. rev., ete. . 3.263 
| Net after taxes, etc. ....... 2,887,801 
| Net after rents ......... -»+ 2,407,613 
| Aver. miles operated ...... 9,374.53 
Operating ratio .secccceses 71.7 


eeeeeee 


'at any conferences 


But the order of dismissal is not a} 


: 1 And, | 
unlike such administrative acts as a pat- | 


occurrences leading up to the entry of | 


In the oral argument of counsel for} 


is made in the} 


Oe 


Bills of Lading 


‘ 


from questioning the Company’s title. 
The brief filed by counsel with Secre- 
tary Fall prior to his granting the hear- 
ing; the notice of the proposed hearing 
before Secretary Fall on June 8, 1921, 
given by the Department to the Attor- 
ney General and the Secretary of the 
Navy; and the stenographic report of 
that hearing, establish that this was the 
| Fall. 

| That brief was entitled an “argument 


in support of the 


| partment and of its regulations in force 
in January, 1903, the title to said sec- 
tion is vested in the State of California 
| or its grantees.” 
| tice recited that the Standard Oil Com- 
‘pany and the Pan American Oil Com- 
‘pany had “asked to be heard orally in 


{the matter of proposed proceeding by | w. 


| the Government to determine whether or 
| not said section passed to the State of 
California under its school grant.” 


Statement Was Not 


| Recital of Evidence 


The hearing consistcd of an oral employe done within the scope of the 
statement by counsel for the Company,|latter’s authority, even though these acts! 
| interrupted from time to time by ques-| be done for a secret fraudulent purpose. 


|tions or remarks. The statement was 


| not a recital of evidence in support of Opinion Deliver 


the factual assertion that the land was 
not known to be mineral on January 26, 
1903. It was an argument in support of 


the legal proposition that the proceed-; by Mr. Justice Stone. 
ings should be closed without deciding 'erland concurred in the result. 


that issue of fact, because certain rules 
/of law, arising from past action of. the 
Department, as well as_ controlling 
equities, estopped the Government from 


denying that the title had passed. (Note granted 


No. 6.) The conclusion that Secretary 
Fall did not determine the known 
mineral character of the land on Janu- 
ary 26, 1903, is alone consistent wit. the 
stipulated facts. (Note No. 7.) 

Most significant among the stipulated 
facts is the following: “It was the con- 
tention of the transferees from the 
State, with which contention Assistant 
Secretary Finney disagreed at the hear- 


|ing, that it could serve no purpose to 


take evidence in the local land office to 
determine the question whether or not 
said section or the lands adjacent thereto 


' showed structural and geological condi- 


tions indicative in 1903 of the existence 
of oil on said section under conditions 


' justifying development therefor for the 


reason that said questions presented an 
immaterial question of fact and said 


estopped, by action taken prior to 1921, 


only matter considered ‘by ‘Secretary | 


request that the| 
Secretary of the Interior decide that_inj 
| view of the previous action of the De-| 


Principal 


AvutnHorizep STATEMENTS ONLY 


Are Presentep Herein, BEina 


PusLisHep WitHouT CoMMENT BY THE UNITED States LAaiLy 


Employer's Liability 


Held to Be Responsible for Fraud 


Of A gent Not Intended to Benefit Employer 


Liability for. Act Within Scope of Confessed Authority Is 
Upheld by Su preme Court. 


SEABOARD AIR ‘LINE RAILway Com-| 


PANY. No. 51, SUPREME COURT OF THE 

UNITED STATES. 

In this case the Court considers the 
liability of an employer for acts of his 
employe within the scope of his author- 
ity done to effectuate an independent 


| 


(Note No. 5.) The no-| fraudulent act of his own and not for 
hering his employer’s| os 
| office, 


the purpose of furt 
business. 

By this fraudulent act, the petitioner, 
as defrauded out of a sum paid on a 
draft in reliance upon the employes’ act.| 
The petitioner had brought an action} 





| 


| 


' 


|inquiry of the Department, and thereby | 


question was not argued or discussed at; 


the proceedings held on June 8, 1921, or 
prior thereto be- 
tween the representatives of the trans- 
ferees and the Secretary of the Interior 
or the First Assistant Secretary of the 
Interior, except as shown in the brief 


'and in the transcript of proceedings.” 


[The stenographic report of the hearing! 


above referred to.] 
Thus, Secretary Fall did not hear evi- 


in deceit against the re-pondent, the! 
employer. 

The Supreme Court 1 
employer is liable for the acts of his 


| 
states that the! 


ed 
By Mr. Justice Stone 


On writ of certiorari to the Circuit, 
Court of Appeals for the Fifth Circuit. 
The full text of the opinion follows: | 
This case is here on_ certiorari, 
March 5, 1928, to review a judg- 


If it should be found that the land was 
not known to be mineral, there would be 
no occasion for any further departmental 
action. | 

Secretary Fall had, of course, the| 
power to vacate the order of his prede- 
cessor that the Register and Receiver | 
preveed with the investigaiion. For it 
is within the discretion of every Secre- | 
tary to decide what investigations he| 
shail pursue in the public interest; and | 
no Secretary is obliged to continue an| 
inquiry which he believes to be futile.! 
But the question here is whether he can} 
by action other than the final determina- 
tion of fact, preclude resumption of the 


vest the title of known mineral land in| 
the State. 


Power to Pass Generally 


On Right Is Lacking 


We think that Congress did not confer} 
upon the Secretary of the interior the 
power to pass generally upon the right 
of the State to the land. When the Sec- 
retary has the duty to issue a patent 





{or to furnish other evidence of.t.tle of 


dence or make a determination on the! 
issue of fact as to the known mineral! 
character of the land within the mean- | 


ing of the decisions in Diamond Coal Co. 
v. United States, 233 U. S. 236 and 
Southern Pacific Co. v. United States, 
251 U. S. 1; and this because he deemed 
the fact in issue of no legal significance. 

It is true that in making the ruling 
of law that the Standard Oil Compan-’s 
title was unassailable, the Secretary 
undertook to pass upon the merits of its 
claim to the land. For he concluded that, 
because of the conceded facts, urged ly 
the Company’s counsel as creating an 
estoppel, the United States was pre- 
eluded from questioning t 
State and its transferees. 


ferred unon the Secretary of the Inte-| the survey. 
rior authority to determine the validity, 4m 


of the Comnany’s cleim to the land, as 


a matter of law, without passine uoon! V1 


the contested issue of fact. 
question we now address ourselves. 


Secretary Has Power 


To Make Determinations 

Where by the terms of an act. the Sec- 
retary is required. upon application of 
the claimant, to issue a patent, as in 
Michiean Lond & Lumber Co. v. Rust, 
168 U. S. 489, 592: or to certifv a list. 
as in Frasher v. O’Connor, 115 U. 
102. 115-116; or to aprrove a location for 


|a right of way. as in Noble v. Union| 


River Logging Railroad, 147 U. S. 165; 
or to make a survey and approve a selec- 
tion, as in Shaw v. Kellogg, 170 U. S. 
312, Congress, by implication, confers 
upon the Secretary the power to make all 
determinations of law as well as of fact 
which are essential to the performance 
of the duty specifically imposed. 


instrument, his findings of facts are con- 
clusive, in the absence of fraud or mis- 
take, not only upon the Department, but 
unon the courts, DeCambra v. Rogers, 
189 U. S. 119; Love v. Flahive, 205 U. S. 
195. 198; and through his rulings on 
matters of law are reviewable in the 
courts. Doolen v. Carr. 125 U. S. 618, 
625; Wisconsin Central R. R. v. Forsythe, 
159 U. S. 46, 61, they are not subject to 
re-examination by the Department. 
Johnson v. Towsley, 13 Wall. 72, 83-84. 
For in making such determinations he 
acts as a special tribunal with judicial 
functions. Reverside Oil Co. vy. Hitch- 
cock, 190 U. S. 316, 324, 

But here no similar affirmative duty 
rested upon the Secretary to the perform- 


| 
| 


| 
| 


question of law was incidental. Secre- 
tary Fall owed no active duty to the 
State or to any other claimant. His duty 
In respect to the land was solely that 
owed to the United States—the duty to 
preserve its interests therein. The in- 
quiry directed to be made in the local 
land office had been ordered by a prede- 
epuace solely in the performance of that 
duty, 

If as a result of the inquiry it should 
be found that the land was known to be 
mineral, the Government would, if neces- 





sary, bring legal proceedings for posses- | 


sion and for damages or an accounting. 


Statements of Rai 


After issue of the patent or other like| 


| 
| 


he title of the| Power to relinquish the jurisdiction of 

But that de-| the Department over the land without 
cision could not end the jurisdiction of | determining, as a fact, that it was non- 1 
the Denartment, unless Conzress con-' Mineral at the time of the approval of| brought to recover for the non-delivery | 
Compare Work v. Louisi-' of merchandise, purported to have been 
|received by the defendant carrier and 


S.! 


ance of which the determination of the | 


|contravention of the expressed intention 


a claimant, he must have authority to 
determine the questions of law incident} 
to the performance of that duty. Litch-} 
field v. Register, 9 Wall. 575, 577-578. | 
But here no such duty rested upon him. 


|. jury co a d 
11925, McDonnell so acting gave peti- 


; stice Suth- | * : ; 
ae | upon the notice of arrival given by the 


| indicating 


JoHN W. GLEASON, ETC., PETITIONER, V.| ment of the Circuit Court of Appeals for 


the Fifth Circuit, 21 F. (2d) 883 revers- 
ing a judgment for petitioner of the Dis- 
trict Court for southern Georgia. 

At the trial by jury it appeared that 
respondent railway company has termi- 
nals for the receipt and delivery of 
freight both at Charleston, S. C., and 
Savannah, Ga.; that McDonnell was an 
loye of respondent at its Savannah 
whose duty it was, and whose con- 
tinuous practice it had been, to give no- 


| tice to those engaged in the cotton trade 


including petitioner, a cotton factor in 
Savannah, of the arrival of cotton at the 
Savannah terminal under “order notify” 
bills of lading. 

There was evidence from which the 
uld have found that on March 19, 


tioner notice of arrival of a shipment of 
cotton under a designated order notify 


| bill of lading; that later on the same 


day a local bank presented to peti- 


j tioner the described bill of lading, regu- 
}lar in form and properly endorsed, with 


The opinion of the Court was delivered) @ 


n attached draft on _ petitioner for 
$10,000, which petitioner paid in reliance 


agent and the apparent regularity of 
the documents; that after presentation 


lof the draft and before payment Mc- 


Donnell had again informed petitioner, 
in response to an inquiry, that the cot- 
ton described in the bill of lading had ar- 
rived. There was evidence also plainly 
that petitioner would not 
have paid the draft without that as- 


| surance. 


The draft and the bill of lading, pur- 
porting to be issued by the respondent at 
its Charleston office, eventually proved 
to have been forged and negotiated by 
McDonnell in Charleston while tempo- 
rarily absent from his duties in Savan- 
nah and his entire course of conduct 
with respect to them, including his false 
notice to petitioner, was in the success- 
ful pursuance of a scheme to defraud pe- 
titioner of the amount paid by it on the 
draft. 

The second count of petitioner’s decla- 
ration, and the only one presently in- 
volved, set out a cause of action in de- 


iceit by McDonnell acting as the agent | 


of respondent in giving the petitioner 
the false notice and set up that the pe- 
titioner was induced to pay the draft by 


‘the representation that the cotton had 


arrived. The court, disregarding any 
question of want of due care on the part 
of respondent, instructed the jury that 
if it found that the false notice by Mc- 
Donnell to petitioner was given within 
the scope of his authority and that pe- 
titioner had in fact been induced by the 
false statement to take up the draft it 
should return a verdict for the petitioner. 

Judgment on the verdict for petitioner 


| was reversed by the court, of appeals on 


Compare Louisiana v. Garfield, 211 U. S./ the ground that an employer is not li- 


70, 77. 

Authority to determine as a fact the 
known mineral character of -the lands; 
falls naturally to the Secretary as 
supervising agent of the 
do justice to all claimants and preserve | 
the rights of the people of the United | 
States” to public lands. Knight v. U. S.| 
Land Association, 142 U. S. 161, 178. 


Government to} saying (p. 884): 


| able for the false statements of an agent 


made solely to effect a fraudulent design 
for his own benefit and not in behalf of 


“the; the employer or his business, the court 


“Under the general rule 
prevailing in the Federal courts an em- 
ployer is not liable for such conduct of 
his emplove, Friedlander v. Texas & Pa- 
cific Ry. Co., 180 U. S. 416 . his 


But that authority does not carry the} Bill Issued Fraudulently 


| 


| 


a, 269 U. S. 250, 261. 


‘In Friedlander Case 


In the Friedlander case the action was 


The broad power of control and super-| covered by a bill of lading issued by its 


enlarge or curtail the rights of the, 
grantee, nor to substitute his judgment 
for the will of Congress as manifested in| 
the granting Act.” Payne v. Central Pa- 
cific Railway Co., 225 U. S. 228, 236. 
See also Burfenning v. Chicago, St. Paul 
&c. Ry., 163 U. S. 821; Daniels v. Wag- 
ner, 237 U. S. 547, 558. | 

To read into the legislation, under such 
circumstances, authority to pass upon the! 
State’s claim of right to the land, regard- | 


less of its known mineral character, would! P 
| create, by implication, a pow 


of Congress that mineral lands were not | 
granted to the State. Thus the Secretary 


relinquishing than for preserving the) 


| rights of the United States in the public} 


lands. See Shaw v. Kellogg, 170 U. S.! 
312, 337-338. 

When Secretary Fall undertook to de- 
termine, not as a fact whether the land} 
was known to be mineral in 1903 but as 


{a proposition of law that, because of: 


other conceded facts, the company’s title 
had become unassailable, he acted with- 
out authority; and the order of dismissal | 
based thereon did not remove the land 
from the jurisdiction of the Department. 
Reversed. 

Mr. Justice Stone took no part in the 
consideration or decision of this case. 

January 2, 1929. 


1—See Joint Hearings before Senate 
| Committee on Public Lands and Surveys 
and House Committee on Public Lands on 
S. 3078 and H. R. 9182, to assure title to 
granted school lands, February 11 and 12, 
1926; Report of Senate Committee No. 603, 
April 5 (16) 1926, 69th Congress, First Ses- 
sion; Report of House Committee, No. 1617, 
December 9%, 1926, 69th Congress, Second 
Session; No. 1761, January 13, 1927, 69th 
Congress, Second Session; 67 Cong. Record, 
p. 8424; 68 Cong. Record, pp. 1815, 1820, 
2015, 2581. See also Hearings of Subcom- 
mittee, 69th Cong., First Session, pursuakt 
to. S. Res 347, Vol. 2, pp. 1987-2062. 

2.—By reason of subsection (c) of sectidn 
1 of the Act of January 25, 1927, 44 Stat. 
| 1926, the proceedings here involved are not 
‘affected by that Act. See 52 L. D. 51-54. 
3.—This action was taken after a joint 





resolution of Congress, dated February 21, 


[Continued on Page 9, Column 7.] 


(As Reported to the Interstate Commerce Commission.) 


Burlington & Quincy R. R. 
11 Months 

1928 1927 
116,998,656 108,299,671 
18,142,447 20,329,594 
149,834,943 142,851,994 
23,327,451 20,640.801 
24,581.302 23,287,347 
48,534,769 48,612,168 
104,316,925 100,169,695 
45,518,008 42,682,299 
10,427,415 11,103,681 
25,000 39.562 
35,065,593 31,539.056 
80,807.823 27,469,333 
9,375.54 9,391.18 
90.1 


1927 

11,039,386 
1,595,195 
13,954,044 
2,188,542 
2,692,493 
4,522,041 
10,031,228 
8,922,821 
951,661 
5,025 
2,956,135 
2,450,842 
9,389.08 

71.9 


1928 


69.6 


November 


8,786,901 
1,044,566 
10,722,334 
830,453 
2,036.938 
2,853,989 
6,377,563 
4,344,771 
752,866 
268 
8,591,637 
3,103.543 
3,765.28 
59.5 


Union Pacific R. R. 
11 Months 
1928 1927 
89,697,430 81,312,340 
13,801,687 14,378,005 
112,741,603 104,407,347 
12,308,480 12,070,347 
22,044,701 20,549,117 
29,737,515 27,370,665 
71,706,521 67,318,379 
41,035,082 37,088.968 
7,693,946 7,795,101 
8,192 8,190 
33,837,944 29,285,677 
29,015,864 25,556,615 
3,728.73 8,713.49 
63.6 64.5 


1927 
8,334,596 
1,084,462 

10,158,552 

822.335 
2,062,157 
2,661,336 
6,187,141 
3,971,411 

823,863 

298 
3,147,250 
2.656.645 

3,712.29 
60.9 


» in direct | 1ad 
= C90 | the scope of his authority, that holding 


would be constituted an agent rather for! 2 


' went on to say (p. 425): 





1928 
2,960,730 
262,651 
3,517,083 
359,234 
529,604 
940,722 
2,054,855 
1,462.228 
331,029 


1,131,035 
1,002,416 
2,539.05 


sion conferred upon the Secretary “does! agent, admittedly authorized to issue 
To that) not clothe him with any discretion to! bills of lading in the usual course of busi- 


ness. The bill had been fraudulently is- 
sued by the agent for his own enrich- 
ment and the described merchandise had 
not, in fact, been received by the defend- 
ant or its agent. The court held that 
there was no implied authority in the 
agent to issue bills of lading for mer- 
chandise not actually received, and that 
there was consequently no contractual ob- 
ligation on the part of the carrier. 

As the only act of the agent com- 
lained of, the issuance of the bill of 
ing, was thus held not to be within 


was sufficient to dispose of the entire 
case. To this extent the case had been 
ften cited and followed. Louisville & 
Yashville R. R. Co. v. Nat. Park Bk., 
188 Ala. 109, 119; Roy & Roy v. North- 
ern Pacific Ry. Co., 42 Wash. 572, 576; 
contra Bank of Batavia v. New York, 
etc. R. R. Co., 106 N. Y. 195. 

But the court in the Friedlander case 
- . nor is 
the action maintainable on the ground 
of tort. ‘The general rule,’ said Willes, 


\J., in Barwick v. English Joint Stock 
| Bank, L. R. 2 Ex. 259, 265, ‘is that the 


master is answerable for every such 
wrong of the servant or agent as is 
committed in the course of the service 
and for the master’s benefit, though no 
express command or privity of the mas- 
ter be proved.’ See also Limpus v. Lon- 
don General Omnibus Co., 1 H. & C. 
526. The fraud was in respect to a mat- 
ter within the scope of Easton’s employ- 
ment or outside of it. It was not within 
it, for bills of lading could only be issued 
for merchandise delivered; and being 
without it, the company, which derived 
and could derive no benefit from the un- 
authorized and fraudulent act, cannot 
be made responsible. British Mutual 
Banking Co. v. Charnwood Forest Rail- 
way Co., 18 0. B.D. 714.” 

The rule, applied in that case, that 
the authority of an agent to issue bills 
of: lading is impliedly conditioned upon 
the receipt of the merchandise described 
in the bill has now been modified by 
statute. Section 22 (note No. 1) of the 
Federal Bills of Lading Act, 39 Stat. 
542, applicable to bills of lading of com- 
mon carriers in interstate and foreign 
commerce, provides that the carrier, in 


lroad Revenues and Expenses 


Oregon Short Line R. R. 
November 11 Months 
1927 1928 1927 
2,936,113 29,425,283 26,811,977 
288,300 3,618,349 3,861,879 
3,424,203 35,698,472 33,091,124 
352,034 5,334,852 5,346,206 
456,152 5,643,330 5,257,551 
920,763 9,987,005 9,490,174 
1,946,175 23,634,813 22,601,150 
1,478,028 12,063,659 10,489,974 
357,010 3,076,619 2,977,511 
162 489 3,179 
1,120,856 8,986,551 7,509,284 
1,008,321 7,755,514 6,463,049 
2,539.22 2,539.19 2,538.64 
66.8 66.2 68.3 
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certain enumerated cases, shall be liable 
on a bill so issued, even though the 
merchandise is not received by the 
agent. 


But the above quoted passage from 
that case, taken in conjunction with other 
references in the opinion to the fraudu- 
lent conduct of the agent for his own 
benefit, has been regarded as authority 
for the broader rule applied by the court 
below, and the present case must turn 
upon the sufficiency of the rule thus an- 
nounced. For there was here no want of 
authority in the agent. 


His power to act for his principal 
was not contingent upon any act or 
omission of another. From the verdict 
we must take it that it was his duty un- 
conditionally to answer the inquiry of 
petitioner as to the arrival of the goods 
and concededly if acting within the scope 
of his employment the respondent wou!d 
have been liable, however flagrant the 
agent’s act, had it not been tainted by 
his selfish motive. Nelson Business Col- 
lege v. Lloyd, 60 Ohio St. 448, Aiken v. 
Holyoke St. Ry. Co., 184 Mass. 269; 
Binghampton Trust Co. v. Auten, 68 
Ark. 299. 


The limitation upon the doctrine of 
respondent superior applied by the court 
below finds little support other than in 
the passage quoted and in cases, chiefly 
in some of the lower Federal courts, pur- 
porting to follow it, see Harris, Irby 
& Vose v. Allied Compress Co., 6 F. 
(2) 7, 9; American Surety Co. v. Pauly, 
72 Fed. 470, 482; Dun v. City Nat. Bk., 
58 Fed. 174, 179; cf. Leachman v. Bd. 
of Supervisors, 124 Va. 616, 624, but in 
those cases it was not necessary to the 
decision. 


The State courts, including those of 
Georgia where the cause of gction arose, 
have very generally reached the oppo- 
site conclusion, holding that the liability 
of the principal the for false statement or 
other misconduct of the agent acting 
within the scope of his authority is unaf- 
fected by his secret purpose or motives. 
Planters’ Rice-Mills Co. v. Merchants’ 
Nat. Bk., 78 Ga. 574; McCord v. Western 
Union Tel. Co., 39 Minn, 181; Havens v. 
Bk. of Tarboro, 132 N. C. 214; Reynolds 
v. Witte, 13 S. C. 5, 15; Fifth Ave. Bk. 
v. Forty-second St., ete. R. R. Co., 137 
N. Y. 231; Dougherty v. Wells, Fargo & 
Co., 7 Nev. 368. The English couris, 
after hinting at a departure from th 4 
rule as thus stated, British Mutua 
Banking Co. v. Charnwood Forest Ry., 
18 Q. B. D. 714; ef. Barwick v. English 
Joint Stock Bank, L. R. 2 Ex. 259, 265, 
have finally reached the same conclusion; 
Lloyd v. Grace [1912] A. C, 716. 


Liability of Principal 
Is Firmly Established 


And we think that the restriction of 
the vicarious liability of the principal 
adopted by the court below is supported 
no more by reason than by authority. 
Undoubtedly formal logic may find 
something to criticize in a rule which 


'fastens on the principal liability for the 


acts of his agent, done without the 
principal’s knowledge or consent and to 
which his own negligence has not con- 
tributed. But few doctrines of the law 
are more firmly established or more in 
harmony with accepted notions of social 
policy than that of the liability of the 
principal without fault of his owr. Shaw, 
C. J., in Farwell v. Boston and Worcester 
Railroad Corporation, 4 Mete. 49, 55; 
Bartonshill Coal Co. v. Ried, 4 Macq., 
266, 283. See Pollock, Torts (1837) *67, 
68; Salmond, Jurisprudence (2d Ed. 
1907) 381. The tendency of modern leg- 
islation in employers’ liability an? yerk- 
men’s compensation acts and in ci Bills 
of Lading Act cited and of judists] de- 
cision as well, has been to enlarge rather 
than curtail the rule. 


Granted the validity and general ap- 
plication of the rule itself, there would 
seem,to be no more reason for creating 
an exception to it because of the agent’s 
secret purpose to benefit himself by his 
breach of duty than in any other case 
where his default is actuated by negli- 
gence or sinister motives. In either case 
the injury to him who deals with the 
agent, his relationship and that of the 
principal to the agent’s wrongful act, 
and the economic consequence of it to 
the principal in the conduct of whose 
business the wrong was committed are 
the same. 


The ‘arguments in favor of creating 
such an exception are equally objections 
to the rule itself. Holmes, The Common 
Law (1882) 231 n. 8. But as we accept 
and apply the rule, despite those ob- 
jections, we can find no justification for 
an exception which is inconsistent both 
with the rule itself and the underlying 
policy which has created and perpetu- 
ated it. We think that the Friedlander 
case should be overruled so far as it 
supports such an exception and that the 
judgment of ‘the court of appeals should 
be reversed, 

The court below also thought that 
Congress, by enacting section 22 of the 
Bills of Lading Act, to which we have 
referred, impliedly approved the rule 
now contended for by legislating on the 
subject and creating an exception to the 
rule, supposedly announced in the Fried- 
Isnder case, instead of abolishing it. 
But such a rule of statutory construction, 
whatever its scope and validity, has no 
application to the present case. Sec- 
tion 22 deals only with the former rule 
that agents having authority to receive 
merchandise and issue bills of lading 
were without implied authority to issue 
the latter except on receipt of the mer- 
chandise. 

It enlarged the agent’s implied au- 
thority by imposing a new liability on 
the principal for the agent’s act in 
issuing the bill, even though the mer- 
chandise was not received. But respond- 
ent’s liability here is not predicated on 
the agent’s authority to issue bills which, 
so far as appears, he did not have, but 
upon his authority to notify petitioner of 
the arrival or nonarrival of the merchan- 
dise which he clearly did have. Con- 
gress, by enlarging, in a bills of lading 
act, the implied authority of an agent 
to issue bills of lading, can hardly be 
said to have dealt by implication with 
a general rule of liability applicable in 
other classes of transactions not in- 
volving bills of lading. Reversed. 

Mr. Justice Sutherland concurs in the 
result. 

January 2, 1929. 


Note No. 1,—Sec. 22. That if a bill of 
lading has been issued by a carrier or on 
his behalf by an agent or employe the scope 
of whose actual or apparent authority in. 
cludes the receiving of goods and issuing 
bills of lading therefor for transportation 
in commerce among the several States and 
with foreign nations, the carrier shall be 
liable to (a) the owner of goods covered by 
a straight bill subject to existing right of 
stoppage in transitu or (b) the holder of 
an order bill, who has given value in good 
faith, relying upon the description therein 
of the goods, for damages caused by the 
nonreceipt by the carrier of all or part of 
the goods or their failure to corresponé 
with the description thereof in the bill at * 
the time of its issue, 
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Veterans 


Injunction Against Order Establishing 
Through Railway Routes Is Sustained 


Basis of I. C. C. Action 
Held to Be Inadequate 


Supreme Court Finds Present 
Routes Were Not Shown 
To Be Too Long. 


THE UNITED STATES OF AMERICA, INTER- 
STATE COMMERCE COMMISSION, AND 
Fort SMITH, Supiaco & Rock ISLAND 
RAILROAD COMPANY, APPELLANTS, V. 
Missouri Paciric RAILROAD COMPANY. 
Ne 19, SUPREME COURT OF THE 
Unrvep STATES. 


The Supreme Court affirmed the de- 
cree of the District Court in this case, 
enjoining the enforcement of an order of 
the Interstate Commerce Commission es- 
tablishing through routes over the lines 
of the Fort Smith, Subiaco & Rock Is- 
land Railroad in Arkansas. 

The Commission, the Court explained, 
ordered the establishment of through 
routes for west-bound freight traffic 
over the Subiaco’s lines and the partici- 
pation therein by the Missouri Pacific 
and other railroads. The order com- 
pelled the Missouri Pacific to participate 
in new through routes which embrace 
substantially less of its lines than the 
length of its lines in existing through 
routes between the same termini, and 
gave to the Missouri Pacific short hauls 
as compared with its hauls on existing 
routes. 

There was no finding by the Commis- 
sion, it was stated, that the existing 
routes are too long or that the traffic 
covered by the order would be handled 
more advantageously over the proposed 
routes. 

The Commission, it was held, is not 
authorized by the Interstate Commerce 
Act to establish the through routes pro- 
posed, its order being repugnant to the 
rule prescribed by paragraph 4 of Sec- 

@ tion 15 of the Act. ms 

Appeal from the District Court for 
the Western District of Arkansas. The 
full text of the Court’s opinion follows: 


Opinion Delivered 


By Mr. Justice Butler 


Mr. Justice Butler delivered the opin- 
ion of the court. 


On the complaint of the Fort Smith, | 


Subiaco and Rock Island Railroad Com- 
pany, called the “Subiaco,” against the 
Missouri Pacific Railroad Company and 
353 other carriers by rail, the Interstate 
Commerce Commission made an order 
establishing through routes for west- 
bound freight traffic over the Subiaco. 


The Missouri Pacific brought this suit | 


against the United States to set aside 
the order. U.S. C., Tit. 28, sections 46, 
48. The Interstate Commerce Commis- 
sion and the Subiaco intervened. Section 
212, Judicial Code. 

The District Court, composed of three 
judges (U. S. C., Tit. 28, section 47), held 
“that the Commission was without power 
to establish the routes and entered its 
decree granting the relief prayed. The 
United States and the intervenors join 
in this appeal. Section 47, supra. 

The sole question is whether the Com- 
mission is authorized by the Interstate 
Commerce Act to establish the routes 
complained of. Paragraph (3) of sec- 
tion 15 provides: : 

“The Commission may, and it shall, 
whenever deemed by it to be necessary 
or desirable in the public interest * * * 
establish through routes * * * applica- 
ble to the transportation of * * * prop- 
erty * * *.” 

“Paragraph (4) of that section pro- 
vides: 

“In establishing any such through 
route the Commission shall not (except 
as provided in_ section 3, and except 
where one of the carriers is a water 
line), require any carrier by railroad, 
without its consent, to embrace in such 
route substantially less than the entire 
length of its railroad * * * which lies 
between the termini of such proposed 
through route, unless such inclusion 0 
lines would make the through route un- 
reasonably long as compared with an- 
other practicable through route which 
could otherwise be established. * * *” 
U. 8. C., Tit. 49. ‘ 

The entire line of the Subiaco is in 
Arkansas. It is 40 miles long and ex- 
tends from Paris, where it connects with 
a branch line of the Missouri Patific, 
easterly to Dardanelle, where it meets a 
branch of the Chicago, Rock Island and 
Pacific Railway Company, extending 
southerly 14 miles to junction with the 
east and west main line of that com- 
pany at Ola. The Subiaco has not been 
able to earn dividends, and has long 
sought to increase earnings by having 
its line made a part of through routes 
for interstate traffic not beginning or 
ending thereon. 

In a proceeding initiated by the Su- 
biaco against the Arkansas Central, 
whose line later became the Paris branch 
of the Missouri Pacific, the Commission, 
February 12, 1924, declared that such 
routes would be in the public interest, 
but dismissed the case for lack of proper 
parties defendant. 87 I. C. C. 617. The 
Subiaco filed a new complaint that al- 
leged need of more revenue to enable 
the company to continue operations and 
prayed for the establishment of through 
westbound routes via Little Rock, Ola, 
Dardanelle and Paris. 

The Commission, Division 4, October 
23, 1925, found that the company was 
earning a surplus over operating ex- 
penses and taxes and that on the show- 
ing there was no ground for abandon- 
ment of the line. The report shows that 
traffic to move over the proposed route 
must come from other carriers; that the 
Missouri Pacific, then probably not earn- 
ing a fair return, would be the principal 
loser, and that revenue diverted from it 
would largely exceed the amount that 
would go to the Cublaco. The Dicision 
reversed the earlier finding and dismissed 
the complaint. 102 I. C. C, 708. 

The case was reopened and upon fur- 
ther consideration the Commission, 
March 2, 1926, one of its members dis- 
senting and two others not participating, 
found the proposed route desirable in the 
public interest, and made the order here 
in controversy, 107 I. C. C. 523. 


Through Routes Directed 


Over Subiaco Railroad 

It directs defendants to establish and 
maintain through routes westbound over 
the Subiaco via Ola, Dardanelle and Paris 
between points of origin and’ destination 
named in certain tariffs, which include 
places between which lie certain lines of 





f|the line of the Subiaco, 





> 


the Missouri Pacific. The order contains 
a proviso: 

“That this order shall not be con- 
strued as requiring any defendant to 
participate in any through route * * * 
which would require it to surrender pos- 
session of traffic which it has originated 
or received from a connecting carrier to 
another carrier for transportation over 
a route which embraces less than the en- 
tire length of such defendant’s railroad 
* * * which lies between the termini of 
such route.” 

The Missouri Pacific has a main line 
that extends from Little Rock to Fort 
Smith and poitns west. It also has les 
connecting Little Rock with Mississippi 
River crossings at East Saint Louis, 
Saint Louis, Cairo, Memphis, Natchez 
and New Orleans. 

Thus, that company provides routes 
for traffic originating east of the Missis- 
sippi on other lines and moving through 
these gateways to Fort Smith, points 
on the Paris branch, or points on or 
reached by its line extending west from 
Fort Smith. In each of the existing 
routes, the Missouri Pacific has the haul 
from the Mississippi to Fort Smith and 
points on its lines extending through 
that place. 

There is no finding that any of these 
routes is too long or that the traffic 
covered by the order would be handled 
more advantageously over the proposed 
route. The situation in respect of all 
may be illustrated by the route from or 
via Memphis to Fort Smith and beyond. 

Memphis is on the east bank of the 
Mississippi, about due east from Little 
Rock which is at the geographical cen- 
ter of Arkansas. Fort Smith is near 
and some distance north of the middle of 
the west boundary of the State. The or- 
der would compel the Missouri Pacific to 
use its Paris branch to establish a route 
to compete with those in which it has 
much longer hauls. 

The new route would give it a haul not 
more than the length of the Paris branch 
as against those over its lines from its 
Mississippi gateways to or beyond Fort 
Smith. Its haul from Memphis to Fort 
Smith is 308 miles. 

The main line of the Rock Island ex- 
tends from Memphis to Little Rock, 
thence a little south of west via Ola to 
points west of Arkansas. Its rails do 
not extend to Fort Smith, but its traffic 
reaches that place via Mansfield and also 
via Wister over the lines of the Saint 
Louis-San Francisco Railway and also 
via Howe over the Kansas City Southern 
Railway. There is no suggestion that 


the proposed through route is the only| 


one available to shippers or that without 
it they would be limited to lines of the 
Missouri Pacific for transportation from 
Memphis or from its other Mississippi 
gateways to Fort Smith. 

Under the order complained of, the Rock 
Island would haul 222.3 miles from Mem- 
phis to Dardanelle, the Subiaco 40.3 
miles from Dardanelle to Paris, and the 
Missouri Pacific 46.1 miles from Paris 
to Fort:Smith. Thus the route ordered 
gives the Missouri Pacific a haul of only 


/46 miles, while the existing route gives 


it 308. 
Authority Restricted 


For Establishment of Routes 

The Ad&t does not give the Commission 
authority to establish all the through 
routes it may deem necessary or desir- 
able in the public interest. The general 
language of paragraph (3) is limited by 
paragraph (4). 

The latter lays down the rule that, 
subject to specified exceptions, a carrier 
may not be compelled to participate in 
a through route which does not include 
substantially its entire line lying between 
the termini of the route. The purpose is 
to protect the long haul routes of 
carriers, 

It is clear that, within the meaning 
of paragraph (4), the mileage of the 
Missouri Pacific between its Mississippi 
River crossings and Fort Smith lies be- 
tween the termini of all routes through 
or from such gateways westbound over 
The existing 
routes include these Missouri Pacific lines 
and give that company long hauls as 
compared with the length of the Paris 
branch. The latter is the only line of 
the company included in the Subiaco 
route. 

The order is plainly repugnant to the 
rule prescribed by that paragraph. And, 
as neither Section 3 nor water trans- 
portation is involved and existing routes 
were not found unreasonably long, the 
proposed route is not within the .excep- 
tions specified in that paragraph. 

The appellants oppose the application 
of paragraph 4 according to its terms 
and insist that it should not be construed 
to cover all routes which short haul the 
carrier, but only those which deprive 
the carrier of its long haul after it has 
obtained possession of the traffic. The 
proviso contained in the order, reflecting 
that view, falls short of protecting the 
carrier’s long haul routes as contemplated 
by pargraph (4.) 

The language of that provision is so 
clear and its meaning so plain that no 
difficulty attends its construction in this 
case. Adherence to its terms leads to 
nothing impossible or plainly unerason- 
able. We are therefore bound by the 
words employed and are not at liberty 
to conjure up conditions to raise doubts 
in order that resort may be had to con- 
struction. 

It is elementary that where no am- 
biguity exists there is no room for con- 
struction. Inconvenience or hardships, if 
any, that result from following the stat- 


uate as written must be relieved by 


legislation. 
It is for Congress to determine whether 
the Commission should have more au- 


thority in respect of the establishment of 


Long-Haul Privilege 


Was Lost by Road 


Missouri Pacific Forced to Take 
Part in Plan to Its 
Disadvantage. 


through routes. Construction may not be 
substituted for legislation. United States 
v. Wiltberger, 5 Wheat, 76, 95-96. United 
States v. Fisher, 2 Cranch 358, 386. Lake 
County v. Rollins, 130 U. S. 662, 670. 
Caminetti v. United States, 242 U. S. 
470. Ex parte Public National Bank, 
— U. S. —. United States v. Colorado 
& N. W. R. Co., 157 Fed. 321, 327. 

Appellants seek to support the view for 
which they contend by some of the legis- 
lative history of the enactment and espe- 
cially by explanatory statements made 
by Senator Elkins in connection with the 
report of the majority of the Senate 
Committee submitting the bill for the 
Act in quéstion. Where doubts exist and 
construction is permissible, reports of the 
committees of Congress and statements 
by those in charge of the measure and 
other like extraneous matter may be 
taken into consideration to aid in the 
ascertainment of the true legislative in- 
tent. But where the language of an en- 
actment is clear and construction accord- 
ing to its terms does not lead to absurd 
or impracticable consequences the words 
employed are to be taken as the final 
expression of the meaning intended. And 
in such cases legislative history may not 
be used to support a construction that 
adds to or takes from the significance of 
the words employed. United States v. 
Freight Association, 166 U. S. 290, 325. 
Penna. R. R. v. International Coal Co., 
230 U. S. 184, 199. Mackenzie v. Hare, 
239 U. S. 299, 308. Caminetti v. United 
States, supra, 490. 

But the reasons for and the significant 
circumstances leading up to the enact- 
ment may be noticed in confirmation of 
the meaning conveyed by the words used. 
Johnson v. Southern Pacific Co., 196 U. 
S. 1, 19, 21. Oceanic Navigation Co. v. 
Stranahan, 214 U. S. 320, 333. Northern 
Pacific Ry. v. Washington, 222 U. S. 370, 
380. McLean v. United States, 226 U. S. 
374, 381. Appellants’ construction is not 
supported by the legislative history, ref- 
erence to which is printed in the margin 
(Note No. 1), but, all essentiol parts con- 
sidered, it strengthens the conclusion 

; that the words used express the purpose 
\intended to be given effect. 


Appellants Assert 
Limitations of Act 


And appellants assert that the Com- 
mission in a long line of decisions has 
held that the rule declared in Paragraph 
(4) applies only to traffic in possession 
of the carriers, and they argue that this 
construction was impliedly sanctioned by 
the inclusion .of..the, provision without 
alteration in Transportation Act, 1920. 
But the rule that re-enactment of a stat- 
ute after it has been construed by offi- 
cers charged with its enforcement 
impliedly adopts the construction ap- 
plies only when the construction is not 
plainly erroneous and to cases present- 
ing the precise conditions passed on prior 
to the re-enactment. New Haven R. R. 
v. Interstate Commerce Commission, 200 
U. S. 361, 401. The rule has no applica- 
tion in this case because, the decisions 
by the Commission do not show that it 
had given Paragraph (4) the limited ef- 
fect claimed by appellants, the order here 


involved conflicts with that provision; | 


| and, if any prior decision of the Commis- 

sion held that the Act empowered it to 
establish a through route substantially 
like the one under consideration, that 
construction was plainly erroneous and 
did not attach to or become a part of the 
provision re-enacted. 

Appellants also claim that decisions by 
the Commission before and since the re- 
cpecteent established ‘a settled inter- 

| pretation which should be given control- 
| ling weight in support of the order in 
question. It has been held in many cases 
that a definitely settled administrative 
construction is entitled to the highest 
respect; and, if acted on for a number of 
years, such construction will not be dis- 
turbed, except for cogent reasons. See 
e. g. Logan v. Davis, 233 U. S. 613, 627. 
But the court is not bound by a construc- 


tion so established. Chicago &c. Ry. Co.! 


v. McCaull-Dinsmore Co., U. S. 97, 99. 
pened States v. Dickson, 15 Pet. 141, 

The rule does not apply in cases where 
the construction is not doubtful, And if 
such interpretation has not been uniform, 
it is not entitled te such respect, or 
weight, but will be taken into account 
only to the extent that it is supported 
by valid reasons. Brown v. United 
States, 118 U. S. 568, 571. Merritt v. 
Cameron, 137 U. S. 542, 551-552. United 
States v. Alabama Railroad Co., 142 U. 
S. 615, 621. United States v. Healey, 160 
|U. S. 136, 145. Studebaker v. Perry, 
184 U. S. 258, 268. Houghton v. Payne, 
194 U. S. 89, 99. 


Arguments of Counsel 
State Interpretation 


Moreover, after consideration of the 
Commission’s decisions, aided by elabo- 
rate arguments of counsel, we are un- 
able to find that there hes been estab- 
lished any settled interpretation of para- 


ysented here. Most of the cases cited 
sliffer widely from this one. Some deci- 
‘sions oppose the construction for which 
appellants contend. C. &. C. Traction 
Co. v. B. & 
486. Investigation of Alleged Unreason- 
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November 


1928 

3,536,133 
191,783 

3,973,462 
308,845 


Freight revenue .....++se0s 
Passenger revenue ...-.++++ 
Total'oper rev. .....ccee ee 
Maintenance of way ..... es 3 
Maintenazce of equipment .. _ 755,628 
Transportation expenses ... 1,284,257 
Total expenses incl. other .. 2,521,923 
Net from railroad ...... »-» 1,451,589 . 
Taxes 261,611 
Uncollectible ry. rev., ete. . 262 
Net after taxes, etc. ..... «+ 1,189,666 
Net after rents .........+++ 1,028,108 
Aver. miles operated ...+«. 2,244.58 
Operating ratio ....seecees 63.5 


Pere Marquette Ry. 
11 Months 
1928 1927 
37,144,315 36,183,470 
2,781,819 2,978,692 
42,394,629 41,677,564 
4,655,145 4,667,115 
8,383,219 8,778,788 |- 
13,709,677 13,930,276 
28,640,676 29,293,532 
13,753,953 12,384,032 
2,455,995 2,313,651 
5,168 6,584 
11,292,790 10,068,797 
9,988,461 8,819,088 
2,244.69 2,244.03 
67.6 70.3 


1927 
3,090,928 
212,981 
3,524,336 
430,057 
901,121 
1,251,685 
2,757,471 
766,865 
234,834 
798 
531,238 
455,211 
2,244.12 

78.2 


1928 
429,1 


graph (4) in respect of the question pre- | 


O. S. W. R. R. Co., 20 I. C. C.} 


November 
1,606,836 


2,277,280 
336,561 
495,839 
899,705 

1,850,639 
426,641 
105,364 

564 
820,713 
164,956 

1,028. 
81. 
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Anti-Trust Laws 


Jurisdiction Denied | Vendor's Discrimination Tending to Create 
Monopoly for Buyer Violates Clayton Act 


To Court in Claim 


Of Veteran’s Widow 2" N*® 


Decision of Director of Vet- 
erans’ Bureau Held to Be 
Final in Adjusted Com- 
pensation Cases. 


| 


THE UNITED STATES OF AMERICA, PETI- 
TIONER, V. FLORENCE E. WILLIAMS. No. 
104, SUPREME COURT OF THE UNITED 
STATES. 


This action was brought in the District 
Court to recover upon an adjusted serv- 
ice certificate issued through the Veter- 
ans’ Bureau under the provisions of the 
Adjusted Compensation Act. 

The District Court dismissed the ac- 
tion on the ground that it was a pension 
claim, in respect of which the courts are 
expressly denied jurisdiction. The Cir- 
cuit Court of Appeals reversed this 
decision. 


The Supreme Court, in its decision 
| herein, did not find it necessary to pass 
upon the issue of whether the claim was 
a pension claim. It held that, by the 
provisions of the Adjusted Compensation 
Act, exclusive authority is vested in the 
| Director of the Veterans’ Bureau to en- 
tertain and pass upon all claims for pay- 
ment of adjusted service certificates, and 
that his decision is final and many not be 
attacked in the courts. 


Circuit Court Reversed. 


The decision of the Circuit Court of 
Appeals was reversed. On writ of cer- 
tiorari to the Circuit Court of Appeals for 
the Third Circuit. 

The full text of the opinion of the 
Court, delivered by Mr. Justice Suther- 
land, follows: 

This is an action brought in the Fed- 
eral District Court for the Western Dis- 
| trict of Pennsylvania to recover upon an 
adjusted service certificate issued, 
through the Veterans’ Bureau to re- 
spondent’s husband, under the provisions 
of the Adjusted Compensation Act, c. 
157, 43 Stat. 121, as amended by the act 
of July 3, 1926, c. 751, 44 Stat. 826. Re- 
spondent’s petition alleges the issue of 
the certificate, the death of the veteran, 
the interest of respondent as beneficiary, 
the filing of proof of her claim with the 
Director, and a failure and refusal of 
the Director to make payment after de- 
mand upon him. 


A demurrer to the petition was sus- 
| tained by the district court upon the 
ground that the case involved a pension 





claim, in respect of which the courts | 


were expressly denied jurisdiction. The 
circuit court of appeals held otherwise, 
and sustained the jurisdiction of the dis- 
| trict court on the ground that the cer- 
tificate embodied an express obligation 
of the United States. 23 F. (2d) 792. 


We do not find it necessary to deter- 
mine whether this view or that of the 
district court is correct, but dispose of 
the case upon a ground urged here by 
the government, but apparently, it is 
fair to say, not suggested to either 
court below. 


Authority of Director. 

The general administration of the Ad- 

justed Compensation Act is committed to 
the Director of the Bureau. Under the 
| terms of the original act, the certificate 
|is to be issued by that officer upon cer- 
tification from the Secretary of War or 
the Secretary of the Navy. Section 501. 
Application first must be made to the 
Secretary of War or the Secretary of 
the Navy, as the case may be, who is 
authorized to transmit the. same to- 
gether with a certificate setting forth, 
among other things, the amount of the 
adjusted service credit. Sections 302(a), 
303(a), as amended. 

From a consideration of the whole act 
it is clear that these officers must pass 
upon the facts which it is claimed justify 
| the isue of such certificates. Section 310 

of the amended act, hereafter quoted, 
makes it equally clear that their deci- 
| sions upon these facts are final and con- 
j clusive. 

Section 502 authorizes a bank loan 
upon the security of an adjusted service 
certificate. If the loan be not paid at 
maturity, the note and certificate must 
be presented to the Director, who in his 
discretion may pay the claim and ad- 
just the remaining balance with the vet- 
eran or his beneficiary. 

A fund is created in the Treasury of 
the United States and made available to 
the Director for payment of adjusted 
Service certificates upon their maturity 
or the prior death of the veterans to 
whom issued, and for payments to banks 
on account of loans made under sec. 
502. Sections 505-507. Before any 
certificate can be paid it must, of course, 
| be presented to the Director, who, neces- 
sarily, must first decide all relevant mat- 
ters in respect of the right of the claim- 
ant to receive payment. 


Exclusive Power Vested. 


It is not necessary to go further into 
particulars. A review of the entire act 
and the amendments shows, we think, 
that all questions relating to the right 
of any person to a certificate, the 
amount of it, etc., and payments to be 
made under its terms before or at ma- 
turity, are to be determined by the ap- 
propriate executive officer as a basis for 
his action. The effect of the executive 
determination, if that were otherwise 
doubtful, is set as rest by the provisions 
of sec. 310 of the amended act, which 
reads: 

“The decisions of the Secretary of 
War, the Secretary of the Navy, and the 
Director, on all matters within their re- 
spective jurisdictions under the pro- 
visions of this Act (except the duties 
vested in them by Title VII) shall be 
final and conclusive.” 

Under the provisions of the act, and 





Monthly Wisittede of Railroad Revenues and 


(As Reported to the Interstate Commerce Commission.) 


Chicago & Alton R. R. 
11 Months 
1928 1927 
18,493,183 17,818,349 
5,112,129 5,679,740 
26,153,495 25,955,142 
3,389,538 3,459,845 
5,679,522 | 5,622,857 
9,879,017 9,871,168 
20,622,752 20,557,008 
5,530,743 5,398,134 
1,159,821 1,160,765 
3,896 3,246 
4,367,026 4,234,123 
2,393,442 2,286,905 
1,028.49 1,038.25 
78.9 1$.2 


1927 
1,581,224 
449,776 
2,261,326 
311,469 
558,195 
921,684 
1,930,970 
330,356 
105,216 
138 
225,002 
91,342 
1,029.05 

85.4 
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3 


1928 
1,719,178 
290,270 
2,222,451 
356,524 
418,918 
953,017 
1,866,437 
356,014 
107,810 


247,800 
198,939 
1,746.53 


GEoRGE VAN CAMP & SONS COMPANY V. 
AMERICAN CAN COMPANY AND THE 
VaN CAMP PACKING COMPANY, INC. 
No. 94. SuPpREME CouURT OF THE 
UNITED STATES. 

In the opinion herein the Court ex- 
plains that the George Van Camp & 
Sons Company and the Van Camp Pack- 
ing Company, Inc., are competitors en- 
gaged in the same business of packing 
and selling food products in tin cans. 

The American Can Company, accord- 
ing to the bill, sells its cans to the Van 


Camp Packing Company for 20 per cent 
less than it sells its cans to the George 
Van Camp & Sons Company and it also 
furnishes its machines used in the seal- 
ing of the cans to the latter at a stipu- 
| lated rental, while it furnishes them to 
the Van Cam> Packing Company free 
of charge. 

These facts bring the case within the 
terms of Section 2 of the Clayton Act, | 
it was held. O‘fenses against the policy 
of the Clayton Act, by a discrimination | 
in prices exacted by the seller from dif- 
ferent purchasers in similar goods, is 

| no less clear when it produces the evil 

in respect of the line of commerce in 
which they are engaged than when it 
produces the evil in respect of the line 
of commerce in which the seller is en- | 
gaged, the opinion states. 

On certificate from the Circuit Court 
of Appeals for the Seventh Circuit. 


The full text of the opinion of Justice | 
Sutherland follows: 

This suit was brought in the Federal 
District Court for the District of Indiana 
to enjoin violations of section 2 of the 
Clayton Act, c. 323, 38 Stat. 730. U. S. 
Code, Title 15, section 13. From a de- 
cree dismising the bill for want of equity, 
an appeal was taken to the court below. 


Two Questions Submitted 
| Covering Issues in Case 


Under section 239 of the Judicial Code 
as amended (U. S. Code, Title 28, section 
346), that court has certified the follow- 
ing questions concerning which instruc- 
tions are desired for the proper dis- 
position of the cause: 

“Question 1. Does section 2 of the 
‘Clayton Act’ (United States Code, Title 
15, Section 13) have application to cases 

| of price discrimination, the effect of 
which may be to substantially lessen 
competition, or tend to create a monop- 
oly, not in the line of commerce wherein 

the discriminator is engaged, but in the 
line of commerce in which the vendee of | 
the discriminator is engaged? 

“Question 2. Where one who makes an 

article and sells it, interstate, to per- 
sons engaged, interstate, in a line of com- 
merce different from that of the maker, 
discriminates in price between such buy- 
ers (said discrimination not being made 
on account of differences in the grade, 
quality or quantity of the commodity 
sold, nor being made as only due allow- 
ance for the difference in the cost of 
selling or transportation, nor being made 
in good faith to meet competition) and 
the effect of such discrimination may be 
‘to substantially lessen competition or 
tend to create a monopoly in the line of 
commerce wherein the buyers are erf- 
gaged, does the maker and seller of the 
article, making such price discrimina- 
tion, transgress section 2 of the ‘Clayton 
Act’ (United States Code, Title 15, Sec- 
tion 13)?” 

The relevant facts upon which the 
questions are based are set forth as 
follows: 


| “The bill charges that appellant, 
George Van Camp & Sons Company, is 
engaged, interstate, in the business of 
packing and selling food products in tin 
cans, and that appellee Van Camp Pack- 
ing Company is engaged in the same 
business, and is a competitor of ap- 
pellant; and that appellee, American Can 
Company manufactures, in very great | 
quantities, and sells, interstate, to food 
| packers, tin cans used in the food packing | 
industry, and owns the monopoly for cer- 
tain machines which are necessary for 
sealing the cans of its manufacture, and 
that it sell such cans in large quantities | 
to appellant and to appellee Van Camp 
Packing Company, and leases to them its 
machiner for sealing these cans: 
“That the American Can Company is 
unlawfully discriminating between dif- 
ferent purchasers of its commodities, in 
that the price at which it offered and of- 








in the light of the section just quoted, 
we are of opinion that exclusive author- 
ity is vested in the Director of the Bu- 
reau to entertain and pass upon all 
claims for payment of these certificates. 
It is evident that when a certificate is 
presented to the Director by one claim- 
ing to be the beneficiary that officer 
must, as a necessary prerequisite to the 
payment, ascertain and determine that 
the veteran is dead, that the person 
claiming payment is in fact the bene- 
ficiary, and any other matter of fact or 
law which may effect the right of the 
claimant in any given case. 

We may assume that the Director per- 
formed that duty here. The record does 
not disclose the basis for his action; but 
whatever it may have been, his decision 
is final, at least unless it be wholly with- | 
out evidential support or wholly de- 
pendent upon a question of law or clearly 
arbitrary or capricious. Silberschein v. 
United States, 266 U. S. 221, 225, and| 
cases there cited, 

_ For these reasons the judgment of the | 
circuit court of appeals must be reversed | 
and that of the district court dismissing 
the petition affirmed. It is so ordered. 

January 2, 1929, 








Expenses 


Chicago, St. Paul, Minneapolis & Omaha Ry. 


November 
1927 
1,657,285 
299,248 
2,128,252 
836,711 
411,376 - 
947,212 
1,808,062 
320,200 
95,9938 
456 
223,751 
118,015 
1,746.53 
85.0 


11 Months 

1928 1927 
18,988,627 18,554,654 
8,845,443 4,215,690 
24,881,257 24,664,630 
4,361,161 3,957,242 
4,608,398 4,498,697 | 
10,445,229 10,113,538 
20,814,593 19,880,156 | 
4,066,664 4,784,474 | 
1,267,765 1,243,278 

8,107 6,609 
2,795,792 3,534,587 
2,065,056 2,570,238 | 
1,746.53 1,746.83 

83.7 80.6 
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84.0 


|person engaged 
| course of such commerce, to discriminate 


|“in any line of commerce” are to be 


|merce” literally are satisfied. 


| be confined to the particular line of com- | 


|chasers from the discriminator are en- 
| gaged in competition with one another. 


|}asked to consider reports of congres- 


estricted to Line of Business in Which Seller Is 
Engaged, Supreme Court Rules. 


fers and sold and sells Its said cans to 
appellee Van Camp Packing Company is 
20 per cent below its publicly announced 
standard prices and the prices at which 
it cantracted to sell and did and does sell 
its cans of the same kind to appellant, 
George Van Camp & Sons Company; 
that the American Can Company fur- 
nishes food packers, including appellant, 
its machines ‘necessary for sealing its 
said cans at a fixed rental, and furnishes 
the same machines to the Van Camp 
Packing Company free of charge; that 
the American Can Company paid and 
pays the Van Camp Packing Company 
large sums of money by way of bonus, 
discounts, and reductions from the price 
of cans fixed in contracts between them, 
none of such bonus, discounts, or reduc- 
tions being allowed or paid to appellant; 
and that these discriminations were and 
are not made on account of differences 
in grade, quality, or quantity of the com- 
modity sold, nor of the machines leased, 
nor on account of any difference in the 
cost of selling or transportation, nor 
made in good faith to meet competition; 

“That the effect of such discrimination 
is to substantially lessen competition, and 
tends to create a monopoly in the line 


|of interstate commerce, in which the ap- 


pellant, George Van Camp & Sons Com- 
pany, and the appellee, Van Camp Pack- 
ing Company, are both engaged, namely, 
the packing and selling of food products 
in tin cans. 

“There is no allegation in the bill that 
the discriminations complained of tended 
to create a monopoly or substantially 
lessen competition in the line of com- 


| merce in which the appellee American 


Can Company is engaged. 
“On separate motions of the several 


jappellees on the ground that said Sec- 


tion 2 of the ‘Clayton Act’ is addressed 
only to discriminations in price the effect 
of which may be to substantially lessen 
competition, or tend to create a monopoly 
in the business in which the discriminator 
is engaged, the district court dismissed 
the bill for want of equity, and the ap- 


| peal is from the decree of dismissal.” 


Monopoly Restricted 
In Any Line of Commerce 
Section 2, copied in the margin,* pro- 


vides that it shall be unlawful for any 
in commerce, in the 


in price between different purchasers 
where the effect of such discrimination 
may be to substantially lessen competi- 
tion or tend to create a monopoly in any 
line of commerce. As applied to the 
present case, the word “commerce” as 
there used means interstate commerce. 
Clayton Act, Section 1. 

The pertinent facts, shortly stated, are: 
That George Van Camp & Sons Com- 
pany, the complainant, and the Van 
Camp Packing Company are both en- 
gaged in the -business of. packing and 
selling food products in tin cans in inter- 
state commerce. The American Can 
Company manufactures tin cans used in 
the food-packing industry and sells such 
cans to the other two companies and 
leases to them machines for sealing the 
cans. 


It sells to the packing company at a 
discount of 20 per cent below the an- 
nounced standard prices at which it sells 
cans of the same kind to the complain- 
ant; it charges complainant a fixed rental 
for the sealing machines, but furnishes 
them to the packing company free of 
charge; and it discriminates in other re- 
spects. The effect of the discrimination 
is to substantially lessen competition, and 
its tendency is to create a monopoly in 
the line of interstate commerce in which 
complainant and the packing company 
are competitively engaged. 

These facts bring the case within the 
terms of the statute, unless the words | 


given a narrower meaning than a literal 
reading of them conveys. The phrase is | 
comprehensive and means that if the} 
forbidden effect or tendency is produced f 
in one out of all the various lines of 
commerce the words “in any line of com- 


The contention is that the words must 


merce in which the discriminator is en- 
gaged, and that they do not include a 
different line of commerce in which pur- | 


In support of this contention we are 


siondl committees and other familiar 
aids to statutory construction. 


But the general rule that “the province 
of construction lies wholly within the 
domain,of ambiguity,” Hamilton v. Rath- 
bone, 175 U. S. 414, 419, 421, is too 
firmly established by the numerous de- 
cisions of this court either to require or 
permit us to do so. The words being 
clear, they are decisive. 

There is nothing to construe. To 
search elsewhere for a meaning either 
beyond or short of that which they dis- 
close is to invite the danger, in the one 
case, of converting what was meant to be 
open and precise, into a concealed trap 





| for the unsuspecting, or, in the other, of 


relieving from the grasp of the statute 
some whom the legislature definitely 
meant to include, 

Decisions of this Court, where the let- 
ter of the statute was not deemed con- 
trolling and the legislative intent was 
determined by a consideration of circum- 
stances apart from the plain language 
used, are of rare occurrence and ex- 
ceptional character, and deal with provi- 
sions which, literally applied, offend the 
moral sense, involve injustice, oppres- 
sion or absurdity, United States v. Gol- 
denberg, 168 U. S. 95, 103, or lead to an 
unreasonable result, plainly at variance 
with the policy of the statute as a whole. 
Ozawa y. United States, 260 U. S. 178, 
194. Nothing of this kind is to be 
found in the present case. 

The fundamental policy of the legis- 
lation is that, in respect of persons en- 
gaged in the same line of interstate com- 
merce, compensation is desirable and 
that whatever substantially lessens it or 
tends to create a monopoly in such line 
of commerce is an evil. Offence against 
this policy, by a discrimination in prices 
exacted by the seller from different pur- 
chasers of similar goods, is no less clear 
when it produces the evil in respect of 
the line of commerce in which they are 
engaged than when it produces the evil 
in respect of the line of commerce in 
which the seller is engaged. 

In either case, a restraint is put upon 
“the freedom of competition in the chan- 


nels of interstate trade which it has been 
the purpose of all the anti-trust acts to 
maintain.” Federal Trade Comm. Vv. 
Beech-Nut Co., 257, U. S. 441, 454. 

We have not failed carefully to cone 
sider Mennen Co. v, Federal Trade Come 
mission, 288 Fed. 774, (followed in Na- 
tional Biscuit Co. v. Federal Trade Com- 
mission, 299 Fed. 733) cited as contrary 
to the conclusion we have reached. The 
decision in that case was based upon the 
premise that the statute was ambiguous 
and required the aid of committee re- 
ports, etc., to determine its meaning, @ 
premise which we have rejected as 
unsound. . 

Both questions submitted are answered 
in the affirmative. 


January 2, 1929. 


*It shall be unlawful for any person en- 
gaged in commerce, in the course of. such 
commerce, either directly or indirectly to 
discriminate in price between different pur- 
chasers of commodities, which commodi-« 
ties are sold for use, consumption, or reée- 
sale within the United States or any Ter- 
ritory thereof or the District of Columbia 
or any insular possession or other place 
under the jurisdiction of the United States, 
where the effect of such discrimination 
may be to substantially lessen competition 
or -tend to create a monopoly in any line 
of commerce: Provided, That nothing here- 
in contained shall prevent discrimination 
in price between purchasers of commodl- 
ties on account of differences in the grade, 
quality, or quantity of the commodity sold, 
or that makes only due allowance for dif- 
ference in the cost of selling or transpor- 
tation, or discrimination in price in the 
same or different communities made in 
good faith to meet competition: And pro- 
vided further, That nothing herein con- 
tained shall prevent persons engaged in 
selling goods, wares, or merchandise in 
commerce from selecting their own cus- 
tomers in bona fide transactions and no 
in restraint of trade. . 


Transfer of Oil Land - 
Held to Be egal 


Supreme Court Finds Secre- 
tary of Interior Exceeded 
Authority. 


[Continued from Page 8.] 


1924, 43 Stat. 15. It is conceded that this 
fact has no legal significance in the case, 
The basis on which Secretary Work pro- 
ceeded is shown in his decision reported 
in 51 L. D. 141, 

4.—The Department has repeatedly ruled 
that its decisions are not to be controlled 
by the same doctrine of res judicata which 
obtains as to judgments of the courts, 
Osborn v. Knight, 23 L. D. 216, 218; Joseph 
Pretzel, 24 L. D. 64, 65: Ernest B. Gates, 
41 L. D. 384. Compare Howard A, Robin- 
son, 43 L. D. 221. . . 

5.—The brief states: “There is no reason 
why this decision as to the title of the 
State should not be made now without put- 
ting the State to the enormous and costly 
burden of proof, such as was in issue in 
the Elk Hills case. (United States v. 
Southern Pacific Company, 251 U. 8. 1.) 
In other words, if the absence of clear 
proof of the mineral character of the sec- 
tion in 1903 in the shape of discovery of 
mineral was sufficient to characterize the 
land as nonmineral under the regulatiotis 
and repeated décisions of the Department, 
it. will make no difference that by the ap- 
plication of the principles of the Elk Hills 
ease it could be successfully shown that 
the land within the reasoning of that de- 
cision was believed to be mineral land.” 

6.—The prior action relied upon as vest- 
ing in the State and its transferees was: 
(1) The fact that the land was classified as 
nonmineral in 1904, when, upon receipt of 
a report from Special Agent Ryan that it 
was nonmineral, it was relieved from sus- 
pension; (2) the fact that, on March 6, 
1903, the Department adopted an adminis- 
trative rule respecting school land grants 
that the State would not be permitted to 
make lieu selections based on.the alleged 
mineral character of land within a school 
section, unless it proved that there had 
been actual discovery or exposure of min- 
eral thereon. Mr. Sutro argued that since 
under this rule the State could not have 
made the land the base for a lieu selection, 
it was legally entitled to retain it; and 
having acted on the rule, its transferees 
were unaffected by later decisions of this 
Court (Diamond Coal Co. v. United States, 
233 U. S. 236; United States v. Southern 
Pacific Company, 255 U. S. 1) inconsisten 
with the rule. In closing he said: ' 

“And I submit that in this case, where 
there is no fraud, no possible allegation of 
fraud, where the State, five years after the 
classification of this land, sold it in good 
faith to people who bought it in good faith, 
and who held it for 10 years, and who 
have now invested some millions of dollars 
in the land, that the time has passed when 
the United States can assert its title 
thereto, and that the United States is 
estopped by the judgment of this Depart- 
ment that this was nonmineral land in 
1903. Now if you will ask me what it is 
I am asking you to do, I will say it is this: 
I am asking the Department to close this 
case on the ground that the title is in the 
State, and there is nothing further to in- 
vestigate.” Secretary Fall then said: 
“What you are asking. now is that if cone 
vinced that the rule is as you state it, 
that instead of allowing this case to go to 
a hearing, and then in event I would hold 
with you, so deciding at that time, that if 
I am with you that I should decide it at 
this ‘time and prevent the delay in the 
trial?” After some further discussion, Set- 
retary Fall asked: “Is Mr. Sutro’s state- 
ment of the case practically admitted?” 
First Assistant Secretary Finney answered: 
“I think that is substantially the case.” 
Whereupon the Secretary said: “The con- 
test will be dismissed.” 

7.—The land lies within Naval Petroleum 
Reserve No. 1; a part of it is immediately 


adjacent to that involved in United States - 


v. Southern Pacific Company, 251 U. 8. 4, 
which was rendered in 1919. The fact 
that the proceedings were pending was 
not discovered by the Chief of the Field 
Division of the Land Office until the close 
of 1920. In February, 1921, the importance 
of taking immediate action to protect sup- 
posed interests of the United States in the 
land was brought to the attention of the 
Department of Justice and the Secretary 
of the Navy. On March 2, 1921, the Com- 
missioner of the General Land Office di- 
rected the Register and Receiver and the 
Chief of the Field Division to take prompt 
action to determine by proper proceedings 
whether the land was known to be mineral 
at the date of the approval of the survey, 
The advisability of protecting the supposed 
interests of the Government, pending that 
determination, by an application for a re- 
ceiver and an injunction, was considered 
by the several Departments. That course 
was deemed inadvisable. Conference with 
representatives of the company resulted in 
an agreement that it would endeavor to 
secure from the Department of the Interior 
an early hearing and determination with 
respect to the known mineral character of 
the land; that, until such determination, 
there should be no further Core 
thereon; and that the Government ‘wou 
not take any action in court. The . 
on several days prior to May 26, 1921, Mr, 
Oscar Sutro, representing the Standard Oil ~ 
Company, presented to Secretary Fall and — 
the First Assistant Secretary, a req 
for an early determination with respect 40 
the title to Section 36. On May 26, he 
with the Secretary the brief above refe 

to. On May 28, 1921, the Secretary gave 


the Attorney General and the Secretary of 


the Navy the notice of hearing above ree 
ferred to. , 
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Business Expense 


Taxpayer Permitted to Sue for Refund 


Despite Agreement With Taxing Officer 


> 


Statutory Provisions 


Were Not Fulfilled 


Parties Are Not Bound by Set- 
tlement Which Lacks Proper 
Ratification. 


BoTaNy WoRSTED MILLS, PETITIONER, V. 
THe UNITED States. No. 31. SUPREME 
CouRT OF THE UNITED STATES. q 
Questions for decision in this cas. in- 

volved the validity of a compromise set- 

tlement and the burden of proof in the 
assertion of a claim for certain deduc- 
tions. 

The Government had disputed the tax- 
payer’s right to proceed in court to re- 
cover alleged illegally collected taxes, 
when such taxes had been paid as a re- 
sult of an agreement which had been en- 
tered into between the taxpayer and a 
subordinate of the Commissioner of In- 
ternal Revenue. 

It was argued by the Government that | 
the settlemcnt was valid and that the 
taxpayer was estopped to seek a re- 
.covery. It was the opinion of the Su- 
preme Court of the United States, how- 
ever, that estoppel did not lie for the 
reason that exclusive means for effect- 


j}and binding agreement 





ing such settlements had been prescribed 
by statute and that unless or until such | 
provisions had been fulfilled, the parties | 
to the agreement were not bound. 

In the second question, the Court | 
ruled that a claim for deduction for pay- | 
ments made by the corporation to its | 
board of directors for personal services | 
could not be allowed when the taxpayer 
‘had failed to show the character of the 
services rendered and, also, had not es- 
tablished them as ordinary and neces- 
sary business expenses under the burden 
of proof which was upon it 

On writ of certiorari to the Court of | 
Claims of the United States. | 

Mr. Justice Sanford delivered the} 
opinion of the Court. | | 

The opinion follows in full text: | 

The Botany Worsted Mills, a New | 
Jersey corporation engaged in the manu- | 
facture of woolen and worsted fabrics, 
made a return of its net income for the 
taxable year 1917 under the Revenue Act 
of 1916 (Note No. 1) and the 


| settlement. 


prepared and filed an amended return 
based upon the figures agreed upon in 
conferences, with documentary evidence 
which it had agreed to furnish; and the 
additional asssessment ~vas made in ac- 
cordance with this return. (Note No. 6.) 

The court, in sustaining the Govern- 
ment’s contention, said: “With the pay- 
ment of the tax under the circumstances 
surrounding this case the agreement, 
which is mentioned in the record as a 
‘gentleman's agreement,’ became in legal 
effect an executed contract of settle- 
ment;’’ and that, as the Mills was seek- 
ing to recover on account of the partic- 
ular item which it regarded as unfavor- 
able to its interests, and at the same 
time hold to the advantage derived 
from the settlement of other items in 
dispute involved in the same general set- 
tlement, it should not be allowed a re- 
covery. 

The Mills contends that the Commis- 
sioner had not been given, at the time in 
question, any authority, either in ex- 
press terms or by implication, to com- 
promise tax cases except as provided in 
section 3229; that this statute in grant- 
ing such authority under specific limita- 
tions as to the method to be pursued, 
negatived his authority to effect a valid 
in any other 
way; that as the Government could not 
have been estopped by the unauthor- 
ized transactions of its officials, the Mills 
likewise could not be estopped thereby; 
and further, that the findings are insuf- 
ficient to establish an estoppel. 


Government Leaves 
Stand Unchallenged 


The Government does not here chal- 
lenge any of these contentions. In the 
brief for the United States filed in this 
Court the Solicitor General states that 
the question whether such an informal 
adjustment of taxes as was made in this 
case is binding on the taxpayer, is sub- 
mitted for decision in deference to the 
opinion of the Court of Claims and the 
importance of the question—but no 
argument is made in support of the Gov- 
ernment’s previous contention that the 
Mills was estopped from questioning the 
And, on the contrary, it is 
stated that—“‘Before and since the date 
of the alleged settlement in this case 
Congress has evidently proceeded on the 


Sums for Directors 


Are Not Deductible 


Court Holds Payments Were 
Not Established as Necessary 
Business Expense. 


make a finding upon the ultimate ques- 
tion of fact upon which the rights of the 
parties depend, but merely makes find- 
ings as to subsidiary circumstantial 
facts which bear upon it, such findings 
will not support a judgment unless the 
| circumstantial facts as found are such 


that the ultimate fact follows from them | 
as a necessary inference and may be} 


eld to result as a conclusion of law. 
See United States v. Pugh. 99 U. S. 265, 
269; Winton v. Amos, 255 U. S. 373, 395. 
The findings show that for many years 
it has been the practice of many corpora- 
tions engaged 


the directors and executive officers upon 
a percentage of profits. 


ness year the net profits should be dis- 


ing 25 per cent “as a bonus to the board 
of directors;” and (c) paying 70 per cent 
as additional dividend to the stockholders. 
The stockholders amended this by-law in 





of directors to 40 per cent; in 1905, by 
providing, instead of a 
“compensation” equal to 40 per cent 
should be “paid to the board of directors 
for their services”; and in 1908, by re- 
ducing such compensation to 32 per cent 
(that is, 30.08 per cent of the net profits). 

This by-law remained in force until 
after the taxable year 1917; and during 
the entire period “compensation” was 
paid to the directors in accordance there- 
with. From the outset the determination 
of the total amount of profits and of the 
aggregate amount payable to the board 
of directors was made by the board it- 
self; and it likewise determined the basis 
of the apportionment among the several 


in the woolen manufactur- | 
ing business to base the compensation of | 


Upon the organization of the Mills in| 
1890 the stockholders adopted a by-law | 
providing that at the close of the busi- | 


tributed by paying a dividend of 6 per | 
cent to stockholders and applying the | 


balance remaining as follows: (a) plac- | 
ing 5 per cent in a reserve fund; (b) pay- 


1903 by increasing the bonus of the board | 


“bonus,” that | 
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1916 and 1917 Acts.—Where a corporation entered into a settlement of 
disputed taxes with a subordinate of the Commissioner of Internal Revenue 
and there was no ratification of the settlement, as such, by the Commissioner 
and the Secretary of the Treasury, the taxpayer was not estopped to pro- 
ceed in court for a recovery of the refund which had been denied by the 
Commissioner because the statutes prescribe the methods by which such 
settlements may be entered and neither party is bound unless the statutory: 


United States.)—Yearly Index Page 


Distributed Profits: - 
corporation annually voted its board of directors a percentage of its profits 
as compensation for their services; and it failed to show the necessity for 
or the character of the services, held: 5 
taxpayer to establish that such expenditures constituted a normal and 
necessary business expense before its claim for a deduction covering such 
payments is allowable——Botany Worsted Mills v. United States. 


Building and Loan Association: 
Revenue Acts of 1918 and 1921: 
preme Court.—Full text of Treasury decision based'on United States v. 
Cambridge Loan & Building Association, Supreme Court of the United 
(The United States Daily, Yearly Index Page 2338, Vol. III): . 
organization incorporated under the laws of a State, operating as a building 
and loan association in accordance with the State laws (and after Decem- 


Gross Estate, Inclusions: 
1921 Act.—Where a decedent, by proper instruments, created 
certain trusts over which he, acting with the beneficiaries of each, re- 
spectively, retained a power of revocation or modification, the beneficiaries 


sidered as a part of the decedent’s gross estate for estate tax purposes.— 
Mabel G. Reinecke, Collector, v. Northern Trust Company, Executor. 
preme Court of the United States.)—Yearly Irdex Page 27 


VERAGE TAX: Basis of Computation: 


1928.—Where, by Section 628 of the Revenue Act of 1918, there is imposed 
on soft drinks, sold by the manufacturer, in bottles or other closed con- 
tainers, a tax equivalent to 10 per cent of the price for which so sold, and 
the manufacturer notified its customers that it paid the 10 per cent tax, 
but the tax was not billed as a separate item, held: 
upon the actual price received, including the amount added for the tax.— 
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Mase, G. REINECKE, COLLECTOR OF IN- 
TERNAL REVENUE, PETITIONER, V. THE 
NORTHERN TRUST COMPANY, AS Ex- 
ECUTOR. UNDER THE LAST WILL AND 
TESTMENT OF A. C. BARTLETT, DE- 
CEASED. No. 90, SUPREME COURT OF 
THE UNITED STATES. 

The executor sued to recover taxes 
paid on the estate of the decedent in 
so far as such taxes were levied on the 
corpus of seven trusts of which decedent 
was the settlor, all, however, being con- 
cededly not in contemplation of death. 
It was the claim of the executor, who 
prevailed in the reviewing court, that 
the settlor had passed all title and bene- 
ficial interest, while the Government’s 
contention was that the settlor had re- 
tained powers to himself which made 
the trusts a part of his estate at death. 

The . powers retained in two of the 
trust instruments left the settlor free to 
revoke or modify the trusts prior to his 
death, but as to other five the: settlor 
retained such a joint power with the 
particular beneficiary or beneficiaries. 
And this, the Court held, was sufficient 
to divest the settlor of all property right 
except as a joint tenant, and it held, 
therefore, that the creation of the five 
trusts amounted to a gift inter vivos and 
the corpus of each was not taxable. The 
tax was held to have been properly im- 
posed on the corpus of the two trusts 
in which the grantor reserved a power in 
himself alone: 


On certiorari to the Circuit Court of 
Appeals for the Seventh Circuit. 

Mr. Justice Stone delivered the’ opin- 
ion of the Court: 

‘Respondent executor brought suit in 
the District Court for Northern Illinois 
to recover from petitioner, a collector 
of internal revenue, the amount of a tax 
alleged to-have ‘been illegally assessed 
and collected upon the estate of respond- 
ent’s testator under the Revenue Act of 
1921, c. 136,.42 Stat. 227. Judgment of 
the district court for the executor, upon 
an overruled demurrer, was affirmed by 
the. Court of. Appeals for the Seventh 
Circuit. 24 F. (2d) 91. This Court 
or certiorari April 23, 1928, 277 
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ice: 


The tax is assessable 
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Held to Have Reserved Joint Tenancy 


Beneficial Interest Declared to Have Passed and Result- 
ing Gifts Not to Be Taxable. 


But in No. 77, Chase National Bank 
v. United States, — U. S. —, decided 
this day, the decision is rested on the 
ground, earlier suggested with respect 
to the Fourteenth Amendment in Sal- 
tonstall v. Saltonstall, 276 U. S.' 260, 
271, that a transfer made before the 
enactment of the statute now in question 
and subject to a power of revocation in 
the transferor, terminable at his death, 
is not complete until his death and hence 
section 402, as applied to it, is not retro- 
active where his death follows the pas- 
sage of the statute. For that reason, 
stated more at length in ‘our opinion 
in Chase National Bank v. United States, 
supra, we hold that the tax was rightly 
imposed on the transfers of the corpus 
of the two trusts and as to them the 


judgment of the court of appeals should 
be reversed, 


_It is argued by respondent that sec- 
tion 402 by its terms does not impose 
any tax on the transfers involved in the 
five trusts and that, even if subject to 
the provisions of that section, they ante- 
dated the passage of the 1921 Act, and 
the section as to them is retroactive and 
ee a were created after 
I ctment of the corres i - 
tions of the 1918 Act. a 


The Government argues that section 
402 applies to all these transfers and is 
not retroactive as to them because of the 
reserved powers to manage and to mod- 

the trusts, which did not terminate 
until the death of the decedent after the 
Passage of the statute, and that even 
without such reserved powers the ‘trans- 
fers of the remainder interests were all 
subject to the tax because, within the 
language of section 402, they were “in- 
tended to take. effect in possession or 
enjoyment at or after his death.” 


Effect of Reservations 
Must Be Considered 


As the tax cannot be su orted LF 
less the statute applies in of the 
two ways suggested by the Government, 
we must necessarily determine the effect 
of the reserved powers and the meaning 
and application of the phrase quoted 
from section 402. If it be assumed that 
the power to modify-the trust was broad 


enough to a 


| uthorize disposition of the 
war Revenue Act of 1917 (Note ’ theory that no adjustment of a tax con-| Girectors of the aggregate amount pay- | 


No. 2.) By section 12 (a) of the troversy between representativ 
Revenue Act it was provided that in as-| Bureau of Internal Revenue and a tax- 
certaining the net income of a corpora-' payer is binding unless made with the 
tion organized in the United States there formalities and with the approval of the 
should be deducted from its gross income | offcjals prescribed by statute. The au- 
all “the ordinary and necessary eXpeNseS | thority of officers of the United States 
paid within the year in the mainte-'t) compromise claims on behalf of or 
nance and operation of its business and against the United States is strictly 
properties.” Under this provision the | jimited. The statutes which au- 
Mills deducted amounts aggregating thorize conclusive agreements and set- 
$1,565,739.39 paid as compensation to the | tjements to be made in particular ways 
members of its board of directors, in ad- and with the approval of designated of- 
dition to salaries of $9,000 each. |ficers raise the inference that adjust- 
: . | ments or settlements made in other ways 
Mills Paid Tax lare not binding.” And further, that 
And Claimed Refund “No ground for the United States to 
It paid an income tax computed in ac- claim estoppel is disclosed in the find- 
cordance with this return. Thereafter, | ings.’ 
in 1920, the Commissioner of Internal Independently of these concessions, 
Revenue assessed an additional income | we are of the opinion that the informal 
tax against it. Of this, $450,994.06 was | settlement made in this case did not con- 
attributable to his disallowance of $783,- | stitute a binding agreement. Sec. 3229 
656.06 of the deduction claimed as com- authorizes the Commissioner of Internal 
pensation paid to the directors, on the| Revenue to compromise tax claims be- 
ground that the total amount paid as|fore suit, with the advice and consent 
compensation was unreasonable and the | of the Secretary of the Treasury, and 
remainder of the deductiton as allowed requires that an opinion of the Solicitor 
represented fair and reasonable com-|of Internal Revenue setting forth the 
pensation. |}compromise to be filed in the Commis- 
The Mills after paying the additional | soner’s office. Here the attempted set- 
tax filed a claim for refund of this| tlement was made by subordinate offi- 
$450,994.06. The claim was disallowed; cials in the Bureau of Internal Revenue. 
and the Mills thereafter, in September,! And although it may have been ratified 
1924, by a petition in the Court of Claims | by the Commissioner in making the ad- 
sought to recover this sum from the/| ditional assessment based thereon, it 
United States, with interest—alleging | does not appear that it was assented to 
that the disallowance of part of the| by the Secretary, or that the opinion of 
compensation paid the directors was il-|the Solicitor was filed in the Commis- 
legal. (Note No. 3.) After a hearing on | sioner’s office. 
the merits the court, upon its findings of| We think that Congress intended by 
fact, dismissed the petition upon the the statute to prescribe the exclusive 
ground that the additional tax was im-| method by which tax cases could be com- 
posed under an agreement of settlement | promised. requiring therefor the concur- 
which prevented a recovery. 63 C. Cls.| rence of the Commissioner and the Secre- 
405. And this writ of certiorari was tary, and prescribing the formality with 
granted. p . | which, as a matter of public concern, 
The first question presented is | jt should be attested in the files of the 
whether the Mills is precluded from re-|Commissioner’s cffice; and did not in- 
eorerns She — claimed by reason | tryst the final settlement of such matters 
ot a settiement. : to the informal action of subordinate 
Sec. 3229 of the Revised Statutes | officials in the Bureau. When a statute 
(Note No, 4), provides that: The Com- | timits a thing to be done in a particular 
missioner of Internal Revenue, with the mode, it includes the negative of any 
advice and consent of the Secretary of | other mode Raleigh & G. Railroad Co 
the Treasury, may compromise any civil! , Roiq 13° Wall, 269: Scott v. Ford 52 
or criminal case arising under the in- Or. 288, 296. a ' 


ternal-revenue laws instead of com- 
Assent to Compromise 


mencing suit thereon; and, with the ad- 
vice and consent of the said Secretary | Js Required by Law 


and the recommendation of the At- 


es of the! 


torney-General, he may compromise any 
such case after a suit thereon has been 
commenced. Wehnever a compromise is 
made in any case there shall be placed | 
on file in the office of the Commissioner 
the opinion of the Solicitor of Internal | 
Revenue, ... with his reasons therefor, 
with a statement of the amount of tax 
assessed, ... and the amount actually 
paid in accordance with the terms of the! 
compromise. (Note No. 5.) 

The Government did not claim that 
there had been a compromise under this 
statute, but contended in the Court of 
Claims that, inrrespective thereof, an | 
agreement of settlement had been en- 
tered into between the Mills and the} 


It is plain that no compromise is au- 
thorized by this statute which is not as- 
sented to by the Secretary of the Treas- 
ury. Leach v. Nichols (C. C. A.) 23 F. 
(2d) 275, 277. For this reason, if for 
no other, the informal agreement made 
in this case did not constitute a seitle- 
ment which in itself was binding upon 
the Government or the Mills, 

And, without determining whether such 
an agreement, though not binding in 
itself, may when executed become, under 


some circumstances, binding on the par- | 


ties by estoppel, it suffices to say that 
here the findings disclose no adequate 
ground for any claim of estoppel by the 
United States. 


able to the board as a whole. 

No contract was made with any di- 
rector as to what his compensation 
| should be other than such as was implied 
| from his election and service as a mem- 
| ber of the board in accordance with the 
| by-law and the customary practices of 
| the company, which each knew. At all 
times each director also held a position 


|as an executive officer or manager of a| 


| department of the Mills. 
Salary and Pro Rata 
Of Earnings Paid Board 


The gross assets of the Mills increased 
ifrom $1,114.63 in 1890 to $28,893,777.12 
in 1917; and its net assets, including re- 
serves, from $37,136.35 to $10,999,862.48. 
| Its net income increased from $784,334.44 
| in 1910 to $7,953,512.80 in 1917; and the 
amount paid the directors in pursuance 
| of the by-law, increased, with some fluc- 
| tuations, from $268,444.19 in 1910, to 
$400.935.18 in 1915, $693,617.16 in 1916, 
| And $1,565,739.39 in 1917. (Note No. 8.) 
| In 1917 there were ten members of the 
| board, so that if the total amount had 
been apportioned ratably, each would 
| have received $156,573.93. And in that 
| year each member of the board, in addi- 
| tion to the part of the aggregate in fact 
| apportioned to him individually, also re- 
ceived a salary of $9,000. 
The findings do not show the nature or 
extent of the services rendered by the 
board of directors or its individual mem- 
| bers, either as directors, executive offi- 
cers or department managers—the 
amounts apportioned and paid to each di- 
rector—the basis of apportionment, 
whether the nature and extent of their 
individual services, the amount of their 
| stockholdings, or otherwise—the value 
of their services—or the reasonableness 
of the purported compensation. 
We do not find it necessary to dcter- 
;mine here whether the amounts paid by 
a corporation to its officers as compen- 
{sation for their services canot be al- 
|lowed as “ordinary and necessary ex- 
penses” within the meaning of section 
{12(a), merely because, and to the ex- 
; tent that, as compensation, they are un- 
|reasonable in amount (Note No. 9). 
| However this may be, it is clear that 
| extraordinary, unusual and extravagant 
}amounts paid by a corporation to its 
officers in the guise and form of com- 
pensation for their services, but having 
no substantial relation to the measure 
,of the services and being utterly dis- 
proportioned to their va.ue, are not in 
reality payment for services, and cannot 


be regarded as “ordinary and necessary | 


rexpenses” within the meaning of the sec- 
|tion; and’ that such amounts do not be- 
come part of the “ordinary and neces- 
|sary expenses” merely because the pay- 
ments are made in accordance with an 
'agreement between the corporation and 
its officers. 

Even if binding upon the parties, such 
an agreement does not change the char- 
|aecter of the purported compensation or 
;constitute it, as against the Govern- 


Internal Revenue. 


Jacobs & Davies v. Anderson (C. C. A.), 
228 Fed. 505, 506; United States v. 
Philadelphia Knitting Mills Co. C.-C. 
A.), 273 Fed. 657, 658; and Becker Bros. 
v. United States (C. C. A.), 7 F. 
(2d) 3, 6. 

In the light of this principle it is clear 
that the findings do not show, as a mat- 
ter of necessary inference resulting as 
a conclusion of law, that the amount paid 
the directors in excess of the $782,- 
083.33 allowed by the Commissioner 
(Note io. 10), constituted part of the 


Mills. 


On the contrary, as this amount so 
greatly exceeded the amounts which, as 
a matter of common knowledge, are usu- 
ally paid to directors for their attend- : 
ance at meetings of the board and the 
discharge of their customary duties, and 
was much greater than the amounts that 
had been paid in prior years (Note No. 
11), and as there is no showing as to 
the amounts paid the individual direc- | 
tors, in addition to the salaries of $9,000 
which each received—presumably for his 
services as an executive officer or de- 
partment manager—or as to the nature, 





findings raise a strong inference that the 
unusual and extraordinary amount paid 
to the directors was not in fact com- 
pensation for their services, but merely 
a distribution of a fixed percentage of 
the net profits that had no relation to 
the services rendered. 

Therefore, as the Mills has not sus- 
tained the burden of showing that the 
|amount disallowed by the Commissioner 
|was in fact part of its ordinary and 
| necessary expenses, the judgment must, 
| for this reason. be affirmed. 

Mr. Justice Holmes agrees with the 
result. 

January 2,, 1929. 





Note No. 1.—39 Stat. 

Note No. 2.—40 Stat. 300, c. 63. 

Note No. 3—Sec. 3226 of the Revised 
Statutes had heen previously amended bv 
| section 1318 of the Revenue Act of 1921, 
142 Stat. 227, 314, ec. 136, so as to provide 
that no suit or proceeding should be main- 
| tained in any court for the recovery of any 
|internal-revenue tax alleged to have been 
lerroneously assessed or collected until a 
|eclaim for refund or credit had been duly 
filed with the Commissioner of Internal} 


756, c. 463. 


| 


| Revenue; and further amended by section | 
|1014 (2) of the Revenue Act of 1924, 43 
| Stat. 253, 348, c. 234, so as to provide that 
|}such suit or proceeding might be main- 
| tained, whether or not such tax had been 
paid under protest or duress. 
|richt of the Mills to maintain this suit, 
|although the tax had not been paid under} 
| protest or duress, is not questioned by 
|the Government 

Note No, 4.—U. 8. C., Tit. 26, See. 158. 

Note No. 5.—Since the date of the set- 
}tlement here involved sections 1312 and 


No unpublished: ruling or decision will be cited or relied upon by any 
officer or employe of the Bureau of Internal Revenue as a precedent in the 
disposition of other cases.—Extract from regulations of Commissioner of 


| Soft Drink Tax Based 


| remains on the manufacturer, and on him 
| alone. 


And the| 


Commissioner under which the Mills had | We therefore conclude that the Mills 


accepted the partial disallowance as to | WS not precluded by the settlement from | 


the compensation paid the directors, and| Tecovering any portion of the tax to 
had also received concessions as to other | Which it may ctherwise have been en- 
disputed items the benefits of which it | titled. This brings us to the question 
still enjoyed, and was therefore stopped | Whether on the findings of fact the Mills 
from seeking a recovery. |is entitled to recover the portion of the 


Additional Assessment j additional tax attributable to the dis 


a | allowance of $783,656.06 of the amount 
Asked by Commissioner | paid to the directors which it had claimed 


As to this matter the findings of fact 48.2 deduction. (Note No. 7.) 

show that after the Mills had paid the| , Under section 12 (a) of the Revenue 
amount of the tax shown by its original| Act of 1916 the Mills was not entitled 
return an investigation of its books dis-| to this deduction unless the amount paid 
closed to the Commissioner the necessity | constituted a part of its “ordinary and 
of yreking an additional assessment, to | necessary expenses” in the maintenance 
be determined by the settlement of | and operation of its business and proper- 
questions relating to the compensation | ties. And in this suit the burden of es- 
(or, as it was termed, bonus) paid to|tablishing that fact rested upon it, in 
the directors, depreciation charged cff | order to show that it was entitled to the 
on its books. and reserves charged to| deduction which the Commissioner had 
expenses. After much correspondence | disallowed, and that the additional tax 
and numerous conferences extending | Was to that extent illegally assessed. 

over several months between the attor- The Court of Claims, however, made 
ney and assistant treasurer of the Mills | no finding that the amount disallowed by 
and the chief of the svecial audit sec- the Commissioner constituted a part of 
tion of the Bureau of Internal Revenue | the ordinary and necessary expenses of 
and others of his official associates, a| the Mills. The findings are silent as to 


| ment, an ordinary and necessary expense. | 1313 of the Revenue Act of 1921, section 
|Compare 20 Treas. Dec., Int. Rev., 330; | 1006 of the Revenue Act of 1924, and sec- 
tion 1106(b) of the Revenue Act of 1926, 
have dealt specifically with agreements in 
writing made by a taxpayer and the Com- 
missioner, with the approval of the Sec- 
retary, that the previous determination and 
assessment of a tax shall be final and 


On Amount Received 


Supreme Court Rules That 
Levy Is Not Passed on 
To Purchaser. 





v. THE UNITED StTaTEs. No. 98, Su- 

PREME COURT OF THE UNITED STATES. 

The petitioner herein sought to re- 
cover the amount of certain beverages 
taxes which had been paid. 


By section 628 of the Revenue Act of | before the passage of the Revenue Act |The 
1918 there is imposed on soft drinks, | of 1921, but after the enactment of the | the trust 
sold by the manufacturer in bottles or |similar provisions of the estate tax of | ject of th: 
other closed containers a tax equivalent | the Revenue Act of 1918. 40 Stat. 1096,/as the tru 


to 10 per cent of the price for which 
sold. The petitioner had notified its cus- 
tomers that it paid the 10 per cent tax 
and that the price included it, but did not 
bill the tax as a separate item. 


The Court held that the. tax was cor-|or on the death of the designated life | other gift inter 
extent or value of their services, the| rectly assessed upon the actual price re- | beneficiary should she survive that date, | tax. 


ceived, including the amount added for 
the tax. Judgment denying the claim 
for refund was affirmed. 

On writ of certiorari to the Court of 
Claims. The full text of the Court’s 
opinion, delivered by Mr. Justice Holmes, 
follows: 

This is a suit to recover the amount 
of certain taxes paid under the Revenue 
Act of 1918 (Act of February 24, 1919 
c. 18, Sec. 628, 40 Stat. 1057, 1116). 

By Sec. 628 there is imposed on “soft 
drinks, sold by the manufacturer, * * * 
in bottles or other closed containers, a 
tax equivalent to 10 per centum of the 
price for which so sold.” This tax was 
paid by the petitioner, calculated at 10 
per centum of the sum actually received 
by it for the goods sold. 

But the petitioner had notified its cus- 
tomers beforehand that it paid the 10 
per cent tax, and it contends that in this 
way it passed the tax on and that the 
true price of the goods was the sum re- 
ceived less the amount of the tax. 

The phrase “passed the tax on” is in- 
accurate, as obviously the tax is laid and 


Hickman & Co. v. I. S. Dawes 
& Son Co., 12 F. (2d) 154. 

The purchaser does not pay the tax. 
He pays, or may pay, the seller more for 
the goods because of the seller’s obli- 
gation, but that is all. 

Still the question as to the meaning 
of the statute remains. 

The petitioner supports its position by 
a regulation of the Commissioner that 
when the tax is billed as a separate item 
it is not to be considered as an increase 
in the sale price. 

Naturally a delicate treatment of a tax 
on sales might seek to avoid adding a 
| tax on the amount of the tax. But 
|is no less natural to avoid niceties and} 
to fix the tax by the aciual price re- 
| ceived. Congress could do that as prop- 
erly as it could have added one-tenth 
to the tax on the price as fixed by, the 
other items determining the charge té 
the buyer. 

The price is the total sum paid for the | 
goods. The amount added because of 
the tax is paid to get the goods, and for 


| 





| 


Decisi 
cisions 
—of the— | 
conclusive. 

Board of Tax | Note No. 6.—The findings indicate infer- 
lentially that some tax claims of the Mills 
|for two other years were also. included in 

Appeals ; the settlement; but the precise facts dd 
| not appear. 
> | Note No. 7.—This is claimed in the brief 
Promulgated January 3, 1929. filed for the Mills; and in the oral argu- 
Mrs. J. M. Hudson v. Commissioner of | ment its counsel specifically stated that 
Internal Revenue; J. M. Hudson | ee Se relied on the seficiency of the 
ae los. 150% 215 | findings and made no request that the case 
Same. Docket Nos. 15024 and 15 * | be remanded to the Court of Claims for ad- 
In 1906, prior to the discovery of | ditional findings, as the Solicitor General 
any oil thereon, petitioner and her | had suggested. 
husband acquired by purchase the {| Note No. 8.—The figures for some other 
fee simple title to certain lands, The years arg also given in tabulated state- 
land had no mineral value at the ments included in the findings. 
date of purchase or on March 1, 1913. uy pints No. 9,—Later, by section 214 (a) of 
in 1919 petitioner and her husband |e Revenue Act of 9ie, 40 Slat, 105, 
granted a mineral lease on such ordinary and necessary expenses” should 
property retaining a one-eighth roy- include “a reasonable allowance for sal- 
alty interest. In 1921 oil was dis- (aries or other compensation for personal 
covered and thereafter petitioner services actually rendered,” 
and her husband sold a portion of Note No, 10.—The amount allowed, tt 


nothing else. Therefore it is part of the 
price, and if the statute were taken lit- 
erally, as there would be no reason for 
not taking it if it were now passed for 
the first time, there might be difficulty 
in accepting the Commissioncr’s distinc- 
tion even if the tax were made a sepa- 
irate item of the bill. 

But if, in view of the history in the 


Solicitor General’s brief, we assume with | 


him that the practice of the Commis- 


| sioner has beén ratified by Congress, we | 


Seven Trusts by Deed 


Respondent’s testator died May 30, 
1922. On various dates between 1903 and 
1919 he established seven trusts by deed, 
which are conceded not to have been in 
contemplation of death. Two of them 
were created, respectively, in 1903 and 
1910. They are identified in the record 
as Trusts No. 1831 and No. 3048, and re- 
ferred to here as the “two trusts.” 
them the income from the trusts was 
reserved to the settlor for life, and on 
his death the income of each trust was 
to be paid to a designated person until 
the termination of the trust as provided 
in the trust ‘instrument, with remainders 
over. By the terms of each trust there 
was reserved to the settlor alone a power 
of revocation of the trusts, upon the ex- 


ordinary and necessary expenses of the| Lasy’s Propucrs CoMPANY, PETITIONER, | €®cise of which thé trustee was required 


to return the corpus of the trust to him. 

‘The remaining five trusts, designated 
in the record as Trusts Nos. 4477, 4478, 
4479, 4480 and 4481, referred to here as 
the “five trusts,” were created in 1919 


1097. 

By each, life interest in the income, on 
terms not now important, were created. 
In one the life interest was terminable 
five years after the death of the settlor 


with a remainder over. In the other 
four, life interests in the income were 
created, terminable five years after the 
settlor’s death or on the death of the 
respective life tenants, whichever should 
first happen, with remainders over. 

The settlor reserved to himself power 
to supervise the reinvestment of trust 
funds, to require the trustee to execute 
proxies, to his nominee, to vote any 
shares of stock held by the trustee, to 
control all leases executed by the trus- 
tee, and to appoint successor trustees. 
With respect to each of these five trusts 
@ power was also reserved “to alter, 
change or modify the trust,” which was 
to be exercised in the case of four of 
them by the settlor and the single benefi- 
ciary of each trust, acting ‘jointly, and 
in the case of one of the trusts, by the 
settlor and a majority of the beneficiaries 
named, acting jointly. 


trust property among new beneficiari 
or to revoke the trusts, still it arn ae 
one vested in the settlor alone, as were 
the reserved powers in the case of the 
two trusts. He could not effect any 
change in the beneficial interest in the 
trusts without the consent, in the case 
of four of the trusts, of the person en- 
titled to that interest, and in the case 
of one trust without the consent of a 
majority of those so entitled. 

Since the power to revoke or alter 
was dependent on the consent of the one 
entitled’ to the beneficial, and conse- 
quently adyerse, interest, the trust, for 
all practical purposes, had passed as 
completely from any control by decedent 
which might inure to his own benefit as 
if the gift had been absclute. 

Nor did the reserved powers of man- 
agement of the trusts save to decedent 
any control over the economic benefits 
or the enjoyment of. the property. He 
would equally have reserved all these 
powers and others had he made himself 
the trustee, but the transfer would not 
for that Treason have been incomplete, 

shifting 0: the economic interest in 
property which was the sub- 
tax was thus complete as soon 
st was made. His power to 
recall the property and of control over 
it for his own benefit then ceased and 
as the trusts were not made in contem- 
plation of death, the reserved powers do 
not serve to distinguish them from any 
vivos not subject to the 


But the question m 


L uch pressed upon 
us remains. whether, y 


the donor having 
Pa 


[Continued on Page 11, Column 12] 
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= 


{the beneficiaries and life tenants desig- 


The. settlor died without having re- 
voked either of the two trusts and with 


nated in the trusts surviving him, and 
without having modified any of the five 
trusts except one, and that in a manner 
not now material, 


Trusts Were Included 


In Estate of Decedent 

The commissioner, in fixing the amount 
of the estate for tax purposes, included 
the corpus of al] seven trusts. Section 
401 of the statute imposes a tax at a 
graduated rate “upon the transfer of the 
net estate of every decedent” dying after 
the passage of the act. By 402 it is pro- 


For ai 
Convenience 


Subscription 
Blank 


vided that in calculating the tax there 
shall be included in the gross estate all 
property, tangible and intangible “(c) 
To the extent of any interest therein of 
which the decedent has at any time made 
transfer, or with respect to which he has 
at any time created a trust, in contem- 
plation of or intended to take effect in 
possession or enjoyment at or after his 
death (whether such transfer or trust 
is made or created before or after thé 
passage of this Act). ” 

As to the two trusts, it is argued that 
since they were created long before the 
passage of any statute imposing an 
estate tax the taxing statute if applied 
to them is unconstitutional and void. 
because retroactive, within the ruling of 
Nichols v.. Coolidge, 274 U. S. 531. In 
that case it was. held that the provisions 
of the similar’ section 402 of the 1918 
Act, 40 Stat: 1097, making it applicable 
to trusts created before the passage of 


|the act was: in’ conflict with the Fifth 


Amendment of the Federal Constitution 
and void as'respects transfers completed 
before any such statute was enacted. 


agree with his argument that the peti-{ 


To Tue UNITED States Dairy, 
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Washington, D. C, 
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of $10 please enter my sub- 
scription to The United States 
Daily for one year. 
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Organization .. 


SOOO mem eeeeereerese® 


Type of 
Business 
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City and 
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compromise was arreed to as to all the | 


differences, by which the amount to be| covery by the Mills—and only show | 
ellowed as reasonable compensation to| certain circumstantial facts relating to | 


the directors and as denreciation were | 
agreed upon. and the claim as to re-'! 
serves was allowed. Thereupon the Mills! 


ow 


f 


this ultimate fact—essential to a re- 


the payment made 
directors. 
Where the Court of Claims does not 


to the board of 


their retained royalty interest. Held, 
the entire amount received from the 
sale of such portion was income 
under section 202 of the Revenue 
Act of 1921. Appeal of Anna Taylor, 
3B. T, A. 1201, 


| 


may be noted, was, in itself, $481,934.02 
more than the average of the amounts that 
had been paid in the seven years imme- 
diately preceding, and $88,466.17 more than 
the greatest amount that had been paid 
in any one year. 


l Note No. 11.—See note 10, supra, 


|tioner must take the privilege as it is 
| offered. It did not bill its tax as a sep-| 


arate item, and the Co:-missioner’s Reg- | 
it that “if the sales! 


ulations notified 
price of a taxable beverage is increased 


(No crtra charge for 
postage anywhere 
in the world) 


TL 


ported to make a different rule “when the | 
tax is billed as a,separate item.” 

“There has been some difference of 
opinion in, the lower courts, but we re- 





to cover thé tax, the tax is on such. in- 
creased sales price,” although they: pur- 


‘ j 
Jah Wah . 


¥ 


ae 


gard, the interpretation of the law as 


[Piin. Judgment affirmed. 


January 2, 1929, 
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Bills and Resolutions 


Introduced 


in Congress 


Following is a list of public bills and resolutions introduced in the Houses of 


Congress and classified similarly to 
States in force December 6, 1926.” 


the “Code of Laws of the United 
The number of the measure, the 


member introducing it, the title and the committee to which it was 
referred are given. 


Title 5 — Executive Depart- 
ments and Government Of- 


ficers and Employes 

S. 5148. Mr, Brookhart. To amend sec- | 
tion 13 of the act of March 4, 1923, en- 
titled “An act to provide for the classifica- 
tion of civilian positions within the Dis- 
trict of Columbia and in the field services,” 
as amended by the act of May 28, 1928; 
Civil Service. 

H. R. 15713. Mr. Cramton, Mich. To 
provide for uniformity of Government con- 
tracts. 


Title 7—Agriculture 

S. 5138. Mr. McNary. To amend sections 
4, 6, 8, 9, 10, 11, 12, 25, 26, 29 and 30 of 
the United States Warehouse Act, approved 
August 11, 1916; Agriculture and Forestry. | 

H. R. 15726. Mr, Strong, Kans, To in- 
crease import duty on cocoyut, cottonseed, 
peanut and soya-bean oils, and on distilled | 
oils, and on other agricultural products; 
Agriculture, 


Title 10—Army 


S. 5111. Mr. Nye. To authorize the Presi- 
dent of the United States to present in the 
name of Congress a medal of honor to 
Lieut. Carl Benjamin « Eielson; Military 
Affairs. ; 

S. 5119. Mr. Smoot. To authorize the 
Secretary of War to grant to the City of 
Salt Lake, Utah, a portion of the Fort 
Douglas Military Reservation, Utah, for 
street purposes, and for other purposes; 


Military Affairs. : fr B, 


Title 21—Food and Drugs 


H. R. 15728. -Mr., Sutherland, Alaska. To} 


require that salmon preserved for sale as 
food shall have been canned, salted, iced, 
frozen, smoked or 
after being killed; Merchant Marine and 
Fisheries. 


Title 22 — Foreign Relations 


{ 
\time for 


dried within 48 hours! 


Title 27——Intoxicating Liquors | 


S. 5183. “Mr. King. Transferring tu the | 
Department of Justice certain rights, | 
privileges, powers and duties relating to | 
the National Prohibition Act, and for other | 
purposes; Judiciary. | 

H, R. 15729, Mr. Swank, Okla, To, 
amend prohibition law; Judiciary. 
Title 2B—Judicial Code and | 

Judiciary 

8.5154. Mr. Norris. To establish a United 
States Court of Administrative Justice and 
to expedite the hearing and determination 


of controversies with the United States, | 
and for other purposes; Judiciary. | 


Title 33—Navigation and Navi- | 
g.ble Waters 


S$. 5112. Mr. McMaster. Providing for the | 
examination and survey of the Missouri 
River from Sioux City, Iowa, to Chamber- 
lain, 8. Dak.; Commerce. | 

S. 5129. Mr. Fletcher. Authorizing Thos. | 
FE. Brooks, of Camp Walton, Fla., to con- | 
struct a bridge across the mouth of Gar- 
nier's Bayou in Florida, across the mouth | 
of said Garnier’s Bayou, between Smack 
Point on the West and White Point on the | 
East, in Okaloosa County, Fla.; Commerce. 

S. 5165.. Mr, Shipstead. To extend the 
the construction of the bridge 
across the Mississippi River at or near St. | 
Paul, and Minneapolis, Minn.; Commerce. 


Title 43—Public Lands 


5110. Mr. Nye. Validating certain ap- 
plications for and entries of public lands, 
and for other purposes; Publie Lands and | 
Surveys. | 
H. R. 716. Mr, Morrow, 
erection and operation of 
; houses at Hot Springs, N. 
' S. 4889); Public lands. 


Title 44—Public Printing and 
| Documents 


| 

N. Mex. For ' 
public bath- | 
Mex. (same as 





and Intercourse « 

H. Res. 281. Mr. Tinkham, Mass. 
recting investigation of payment and ex- 
penditures of money by international 
bankers, United States international busi- 
ness organizations and their legal repre- 


gy fentatives and foreign interests to create 


a public opinion in the United States fa- 
vorable to the United States joining the 
League of Nations, adhering to 
League’s Permanent Court of Interna- 
tional Justice and the acceptance of multi- 
lateral treaty by United States; Rules. 


Title 23—Highways 


S. 5121. Mr. Capper. To amend “An act to | 


authorize the Commissioners of the Dis- 
trict of Columbia to close certain streets, 
roads, or highways in the District of Colum- 
bia rendered useless or unnecessary by rea- 
son of the opening, extension, widening, 
or straightening, in accordance with the 
highway plan of other streets, roads, or 
highways in the District of Columbia, and 
for other purposes,” approved January 30, 
1925; District of Columbia. 


Title 25—Indians 


§. 5113, Mr. Johnson. To authorize an 
appropriation to pay half the cost of a 


& Ybridge on the Soboba Indian Reservation, 


4 


* 


+ 


4 


4 


* 


California, was read twice by title; Indian 
Affairs. a 

S. 5127. Mr, Thomas, Okla, To carry into 
effect the twelfth article of the treaty be- 
tween the United States and the Loyal 
Shawnee Indians: proctaimed October 14, 
-1868; Indian: Affairs. i 

S. 5146. Mr. Frazier (by request). To 
reserve certain lands on the public domain 
in Santa Fe County, New Mexico, for the 
use and benefit of the San Ildefonso Pueblo; 
Indian Affairs. 

S. 5147. Mr. Frazier. To reserve 920 
acres of the public domain for the use and 
benefit of the Kanosh Band of Indians re- 
siding in the vicinity of Kanosh, Utah; 
Indian Affairs. 


Creator of Trust Held 
To Have Made Gifts 


Rights With Exception of 


Joint Tenancy Declared 
To Have Passed. 


[Continued from Page 10.] 
parted both with the possession and his 
entire beneficial interest in the property 
when, the trust was created, the mere 
passing of possession or enjoyment of 
the trust fund from the life tenants to 


the remaindermen after the testator’s 
death, as directed, and after the enact- 
ment of the statute, is included within 
its taxing provisions. gee 

That question, not necessarily involved, 
was left unanswered in Shukert v. Allen, 
273 U. S. 54b. There the gift of a re- 
mainder interest, having been made 
without reference to the donor’s death, 
although it did in fact vest in posses- 
sion and enjoyment after his death, was 
held not to be.a transfer intended to take 
effect in possession or enjoyment at or 
atter the donor’s death, and for that rea- 
son not to be subject to the tax. 
here the gift was intended to so® take 
effect, although the transfer which ef- 
fected it preceded the death of the set- 
tlor and was itself not subject to the 
tax unless made so by the circumstance 
that the possession or enjoyment passed 
as indicated. 

In its plan and scope the tax is one 
imposed on transfers at death or made 
in contemplation of death and is meas- 
ured by the value at death of the inter- 
est which is transferred. Cf. Y. M. C. A. 
v. Davis, 264 U. S. 47, 50; Edwards v. 
Slocum, 264 U. S. 61, 62; N. Y. Trust 
Co. v. Eisner, 256 U. §S. 345, 349. It is 
not a gift tax and the tax on gifts once 
imposed by the Revenue Act of 1924, c, 
234, 43 Stat. 318, has been repealed, 44 
Stat. 126. 

One may freely give his property to 
another by absolute gift without sub- 
jecting himself or his estate to a tax, 
but we are asked to say that this statute 
means that he may not make a gift inter 
vivos, equally absolute and complete, 
without subjecting it to a tax if the gift 


Di- | Providing 


the | 


But} 


H, Res. 367. Mr. LaGuardia, N, Y. 
for printing of Congressional | 
{Record on ¢ornstalk paper; Printing. 


Title 46—Shipping 

S, 5182. Mr. Jones. Subjecting foreign ; 
vessels leaving American ports to the in- 
spection laws of the United States, and | 
for other purposes; Commerce. 


|Changes in Status 
Of Bills 


Title 2—-The Congress 
H. Res. 272. Providing standing commit- | 
tee of House to arrange one memorial | 
| service each session for all deceased mem- 
|bers instead of individual memoriil ses- | 
isions as in past. Passed House Jan. 3. 


Title 1 O—Army 


H. R. 10478. Providing retirement for | 
persons who hold licenses as navigators or 
engineers who have reached the age of 64 
years and who have served 25 or more 
years on the seagoing vessels of the Army | 
Transport Service. Passed House May 16. 
Reported to Senate Jan. 3. | 

H. R. 15712, Appropriations for War De- 
partment for next fiscal year. Reported to | 
House Jan. 3. 


Title. 16——Conservation - 


H. R. 15088. For extension’ of boundaries | 
of Lafayette .National Park, Me. and | 
changing name to Acadia National Park so | 
as to enable acceptance of areas outside of | 
Mt. Desert Island. Reported to House Jan. 3. | 
: Title 31—Money and Finance 

H, R. 15569, Departments of State, Jus- | 
tice, Commerce and Labor appropriation 
_ omen House Dec, 20. Passed Senate 

an, 3. 





insurance policies effected by the decedent | 
on his own life, payable . to his estate 
or to others at his death. 

The two sections read together indicate 
no purpose to tax completed gifts made 
by the donor in his lifetime not in con- 
templation of death, where he has re- 
tained no such control, possession or en- 
joyment. 

In the light of the general] purpose of | 
the statute and the language of section 
401 explicitly imposing the tax on net 
estates of decedents, we think it at least 
doubtful whether the trusts or interests 
ina trust intended to be reached by the 
phrase in section 402 (c) “to take effect | 
im possession or. enjoyment at or after 
his death,” jnclude any others than 
those passing from the possession, en- 
Joyment or control of the donor at his 
death and so taxable as transfers at 
death,under section 401. That doubt must 
be resolved jn favor of the taxpayer. 
Gould v, Gould, 245 U. S. 151, 1533 
United States y. Merriam, 263 U, S. 
179, 187. 

Doubts of the constitutionality of the 
statute, if construed as contended by the 
government, would require us to adopt 
the construction, at least reasonably pos- 
sible here, which would uphold the act. 
United States vy, Delaware & Hudson Co., 
213 U. S. 366, 407; United States v. 
Standard Brewery, 251 U.. §S, 210, 220; 
United States y. Jin Fuey Moy, 241 U. 
§. 394, 401, 402; Panama Railroad Co. v. 
Johnson, 264 U, 8, 875, 390. 

The jugdment below as to the two 
trusts, Nos, 1831, 8088 reversed; as to 
the five trusts, Nos. 4477, 4478, 4479, | 
;4480, and 4481 affirmed. A 
January 2, 1929, 


Disbursement Found 


To Be Capital Outlay 


Reduction of Income Denied | 
For Banker’s Commission, 
. 


|\WIGGIN ‘TeRMINALS, INCc., v. UNITED 
STATES. No, 3119, DisTRIcT CourT FOR 
THE District of MASSACHUSETTS. 
payment of $25,000 as a se- 
called “‘banker’s commission” in 
competing and turning over a fumi- 
gating plant to a subsidiary of the 
taxpayer was found by the District 
Court for the District of Massachu- 





takes the form of a life estate in one 
with remainder over to another at or 
after the donor’s death. It would re- 
quire plain and compelling language to 
justify so incongruous a result and we 
think it is wanting in the present s‘-tute, 

It is of significance, although not con- 
clusive, that the only section imposing 
the tax, section 401, does so on the net 
estate of decedents and that the mis- 
‘cellaneous items of property rcquired by 
section 402 to be brought into the gross 
estate for the purpose of computing the 
tax, unless the present remainders be 
an exception, are either property trans- 
ferred in contemplation of death or 
property passing out of the control, pos- 
session. or enjoyment of the decedent at 
his death. They are property held by 
the decedent in joimt tenancy or by the 
entirety, property of another subject to 
the decedent’s power of appointment and 


Vv 


setts to have been properly disal- 

lowed by the taring authority as a 

deduction from income. 

The court held that the payment 
was & capital expenditure and not 
interest on advances made, and 
therefore was not deductible as an 
ordinary and necessary expense of 
of business, 

: The Full text of the decision, pub- 

lication of which was begun in the 

wsue of January 8, proceeds as 
follows : 

It may also be conceded that the 
earlier oral agreement did not con- 
template the purchase by it of such a 
completed and equipped plant and that | 
the underlying purpose of all was to} 
secure the funds necessary for .the 


work and to provide not only sieasest 


protection against, but liberal com- 
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Topical Survey of the Government 


HIS vast organization has 
never been studied in detail 
as.one piece of administrative 
mechanism, No comprehensive 
effort has been made to list its 
multifarious activities or to 
group them im such a way as to 
present a clear picture of what 

the Government is doing. 

—WILLIAM H, TAFT, 

President of the United States, 
1909-1913. 


desire ior 
money is 


HE people of the United States 
are not -jealous of the amount 
their Govermment costs, if they are 
sure they get what they meed and 
the outlay, 
being spent for objects 
which they approve, and that it is 
being applied with good business 
sense and management. 
—WOODROW WILSON, 
President of the United States, 


AKING a daily topical survey of 

all the bureaus of the National 

Government, grouping related activi- 

ties, is a work which will enable our 

citizens to understand and use the 

fine facilities the Congress provides 

for them. Such a_ survey will be 

wseful to schools, colleges, business 
and professions here and abroad. 

—CALVIN COOLIDGE, 
President of the United States, 
1923— 


that the 


1913-1921. 


Claims for Refund of Income Taxes Adjudicated 
By Bureau of Internal Revenue and by Courts 


Topic 38—Claims 


Twenty-Sixth Article—Imecome Tax Refunds. 


In these articles presenting a Topical Srz- 
vey of the Government are shown the practt- 
cal contacts of the various bureaus and divi- 
sions. Zhe present series deals with Claime. 


By W. T. Sherwood, 


Assistant Deputy Commissioner of Internal Revenue. 


NE of the most necessary duties of the Govern. 

ment is the prompt collection of the revenue 

and its rightful employment. JQ is of the ut- 

most importance that the revenue should be col- 
lected speedily for the Government depends upon its 
revenue to pay its current expenses and to pay the in- 
terest to its debt. 


It is necessary, therefore, that the Treasury De- 
partment should be able to make a reliable computa- 
tion of its resources in order to meet the Government's 
liabilities. This would be a matter of difficulty if the 
money paid into the Treasury was liable to be taken 
out of it on. suits for alleged errors about which the 
revenue-collecting and revenue-disbursing officials had 
received no information in respect of such claims. 

* * * 


To safeguard the Government’s interests in this par- 
ticular, Congress has formulated a system of laws 
which not. only provide for the manner of collecting 
the revenue but also contain provisions for the benefit 
of persons who make protest against alleged illegal 
payments of taxes and enter claims for refundment. 
A person who believes he has been wronged by the 
Collector can appeal to the courts; but first he has to 
lay the matter before the Commissioner, and notwith- 
standing this action, he may be barred from bringing 
suit unless he does it within the period limited by law, 


In other words, the Government, while desirous of 
securing to its taxpayers a method of relief, wants the 
disputed question of revenue decided promptly. There- 
fore, the Commissioner must know the basis of the 
taxpayer’s Complaint; but if the plea of the taxpayer 
is denied, or if no decision is made, the taxpayer can 
bring suit against the Government for the recovery of 
the tax within a certain period of time, 

* * - 


DISCUSSION of the refund cf income taxes in- 

cludes not only refunds made upon the deterni- 
nation of the Bureau but also the refund 6f taxes as 
an outcome of the decisions of the courts. 


The scope of,this article,will be limited te the refund 
and recovery of income, War profits and excess profits 
taxes since the enactment of the Act of October 3, 
1913. “Overpayment” includes such taxes, penalties, 
interest, or other sums which have been in amy man- 
ner wrongfully collected, whether such collection was 
due to the error of the taxpayer or the Government. 

* ~ * 


Legislative History. Prior to the enactment of the 
Revenue Act of 1916, the authority of the Commis- 
sioner to refund income tax erroneously or illegally 
collected, the requirement that the taxpayer should 
file a claim for refund with the Commissioner before 
attempting to recover the excess tax by suit or other 
proceeding in court and also the limitation of the 
period of time within which such claim could be filed 
were to be found in Sections 3220, 3226, and 3228, re. 
spectively, of the Revised Statutes, a general refer- 
ence to these sections being made in the Act of 
Octobr 38, 1913. $ 


The Revenue Act of 1916 specifically granted per- 
mission to a taxpayer to file a claim for refund of ex- 
cess income tax paid, Beginning with the Revenue 
Act of 1918 each Revenue Act has contained pro- 
visions for the refund of income, war profits and ex- 
cess profits taxes paid in excess of those properly due 
and prohibiting the allowance or the making of such 
refunds unless a claim therefor had been filed by the 
taxpayer within the specified period, 


Beginning with the Revenue Act of 1921 each Reve- 
nue Act has contained a provision authorizing the al- 
lowance or payment of interest on the refund of in- 
come, war profits of excess profits taxes allowed after 
the enactment of the Revenue Act of 1921. 


Prior to the enactment of the Revenue Act of 1921, 
the requirement that the taxpayer should file a claim 
for refund of excess tax paid before attempting to re- 
cover it by suit or other proceeding in court and the 
limitation of the period of time within which such suit 
could be bought were authorized by Sections 3226 and 
8227, respectively, of the Revised Statutes. Section 
8227 was repealed by Section 1319 of the Revenue 
Act of 1921. The provisions of Section 3226 have 
been incorporated in each Revenue Act beginning with 
the Revenue Act of 1921. 

* Oo a 


GENERAL PROCEDURE. The discovery that a tax. 

payer has overpaid his income tax in many in- 
stances follows the audit of his return either in a Col- 
lector’s office or in the Bureau, A taxpayer is not re- 
quired to file a claim in such case nor to spend any 
time or money to effect the refund. But the taxpayer 
is often invited to filea claim if there is a chance that 
before the allowance can be made the statutory period 
may have expired. 


If a taxpayer has reason to believe that he has made 


an overpayment of income tax, he gay file aclaim for 
refund on Form 843, which, with appropriate support- 
ing evidence, should be filed in the office of the Col- 
lector to whom the tax was paid. 

* By * 


Whether the refund is made with or without the 
filing of aclaim by the taxpayer, the procedure in gen- 
eral is the same. After an examination of the books 
and records of a taxpayer and the determination by 
the Revenue Agent that the taxpayer has overpaid his 
taxes, a report to that effect is submitted to the office 
of the Internal Revenue Agent im Charge, in which 
office the report submitted by the Revenue Agent is 
reviewed by carefully selected men called “reviewers.”’ 
If the determination of the Revenue Agent is approved 
by these reviewers, the case is forwarded under ap- 
propriate cover letter by the Internal Revenue Agent 
in Charge to the Income Tax Unit at Washington, 
where a further review of the findings of the Revenue 
Agent is undertaken. 


The review of the report is first made in Washing- 
ton by one of a force of auditors either in the Audit 
Review Division or in the Clearing Division of the 
Unit. If the examining auditor approves the findings 
or recommendations of the Revenue Agent, the record 
is again reviewed by one of a force of reviewing offi- 
cers and if approved by him is forwarded to the Claims 
Control Section for scheduling. 

* * * 

[F the proposed refund exceeds a certain amount, the 

entire file is transmitted by the Income Tax Unit 
to the office of the General Counsel for the Bureau of 
Internal Revenue, which office conducts the final re- 
view for the Commissioner of cases in connection with 
which large refunds are to be made. In certain of 
the cases a report in description of the basis or bases 
under which the refund is developed must be submitted 


to the Joint Committee on Internal Revenue Taxation 
for the consideration of its representatives. 


If the file or the recommendations is approved by 
all the authorities to whom it has been referred, the 
record is forwarded to the Claims Control Section, 
which section has the responsibility of determining 
that all the procedure incident tos the statement of an 
over-assessment, and preliminary to the payment of 
the refunds has been compiled with, that all ap- 
propriate reviews im the case have been made, and 
that it is signed by the appropriate officers by whom 
it has been considered. 

* * #* 


If a taxpayer has filed a claim which is rejected the 
Commissioner is required to notify the taxpayer of 
such action within 90 days after the rejection. If the 
taxpayer has filed a claim for refund or credit he may 
enter suit for recovery of the tax prior to the Com- 
missioner’s decision, providing that six month have 
elapsed from the date of filing such claim. 


_ In the case of a refund made necessary by the de- 
cision of a court, the taxpayer is required to file a 
claim on Form 843. The claimant is required to state 
the grounds of his claim under oath, giving the names 
of all the parties to the suit, the cause of action, the 
date of its commencement, the date of the judgment, 
the court in which it was recovered and its amount. 
To this affidavit there must be annexed a certified 
copy of the final judgment, certificate of probable 
cause and an itemized bill of the costs paid receipted 
by the clerk or other proper officer of the court, to- 
gether with a certified copy of the docket entries of 
the court in the case or so much thereof as may be 
required by the Commissioner. 

* * * 


HETHER the claim is allowed by the Commissioner 
or directed by the decision of a court the pro- 
cedure looking toward payment is the same. After 
the schedule of refunds has been approved and signed 
by the Deputy Commissioner and the Commissioner, it 
is returned to the Claims Control Section to be for- 
warded to the appropriate collector. The collector as- 
certains whether or not there is any outstanding in- 
ternal revenue tax liability against the taxpayer and, 
if so, certifies as to the condition of the taxpayer’s ac- 
count, recommending appropriate amount for abate- 
ment, credit, or refund, 


The schedule is then returned to the Claims Control 
Section in order that the correctness of the collector’s 
adjustment may be determined, After computing the 
interest allowable on the amount to be refunded and 
the amount credited, the schedule is sent to the Gen- 
eral Accounting Office for approval. It is then re- 
turned to the Claims Control Section and the last act 
is the drawing of a check by the disbursing clerk of 
a Treasury in favor of the person entitled to receive 
it. 

Statistics, For the years 1923-1928, inclusive, re- 
funds of income tax were made as follows, by fiseal 
years and total amounts refunded: 1923, $99,185.- 
895.98; 1924, $130,380,380.89; 1925, $139,512,275, 75; 
1926, $157,618,971-96; 1927, $90,439,298.27; 1928. 
$121,683,283.52; grand total, $738,820,106.37. P 


In the next article,to be prblished in the 
issue of Janeeary 5, Rewesentative Crampton, 
of Michigan, will discuss civil service retire- 
ment annuityy claims. 


Copyright, 1929, by The United States Daily Publishing Corporation, 


pensation for, the hazards which the 
bankers might encounter in the under- 
tuking. But when the parties elected 
to pursue the course outlined- in the 
contract of February 15, 1916, be- 
tween the new corporation, the Fumi- 
gating Company and the bankers, and 
in the contract of February 16, 1916, 
between the petitioner and the bank- 
ers, they created the situation with 
which we have to deal. Out of it arose 
relationships and rights and obligations 
quite different from those existing be- 
tween lender and _ borrower. 


Plan of Financing Project, 

The bankers’ obligations were to 
complete the construction and equip- 
ment of the fumigating plant and to 
transfer it to. the Fumigating Com- 
pany. In consideration for this trans- 
fer, the Fumigating Company was to 
give its promissory notes for the cost 
thereof and all of its capital stock was 
to be issued im equal shares to Esta- 
brook & Co. and to Parkinson & Burr, 
When the notes had been paid, and 
the dividends paid on the stock of the 
Fumigating Sompany amounted _ to 
$50,000 the stockholders were then 
under obligation to transfer the stock 
to the petitioner. 


I regard as significant, ifnot of con- 


trolling imaportance, the fact that Esta- 
brook & Co. for itself #md for Parkin- 
son & Burr, in accordance with their 
contractual obligations, made all the 
contracts for the erection and the 
equipment of the plamt and retained 
title thereto ~ntil they conveyed to the 
Fumigating Company. Neither the 
Fumigating Company mor the peti- 
tioner employed borrowed money for 
that purpose, They contracted to buy, 
and did buy, a completed fumigating 
plant, installed on the land of the peti- 
tioner held by the Fumigating Com- 
pany a8 lessee under a written lease. 
The Fumigating Company paid for the 
plant out of its earnings. 


Demurrer Is Sustained, 

It was none the less a purchase be- 
cause the usual business of the grant- 
ors was that of a banker rather than 
that of a contractor, Whatever was 
paid by the petitioner under its con- 


tract of April 17, 1918, was paid on |; 


|account of the purchase price, not for 
the plant but for the corporate stock 
which represented Ownership in the 
plant. The Commissioner of Internal 
Revenue was justified im dealing with 
the legal status of the parties as it 
actually existed and mot as it might 


eas: 


have existed if a different course had 
been pursued. The fact that the ulti- 
mate result reached was the same as 
would have been attained if the peti- 
| tioner had borrowed money from the 
| bankers does not, in my opinion, give 
to the petitioner any standing to claim 
that it paid Parkinson & Burr $25,000 
for the use of $25,000 advanced by 
them, Nor do I think that the peti- 
tioner's case is strengthened by the 
fact that it filed a consolidated return 
with the Fumigating Company. What- 
ever that company paid to the bankers 
in addition to payments made on its 
notes was paid as dividends duly ¢- 
clared and paid to the bankers as stock- 
holders of record, The only substan- 
tial modification of the situation re- 
sulting from the agreement of April 
17, 1918, was to change the record 
ownership in the 250 shares allotted 
'to Parkinson @& Burr, They elected to 
transfer the shares upon the peti- 
tioner’s agreement to pay them the divi- 
dends thereon until they should amount 
to $25,000. This payment can _ be 
looked upon in no different light than 
payments of dividends to Estabrook & 
Company, made in 1917. IT have not 
heard it suggested that those payments 
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eign languages, official documents 


Adams, 
sion 
chusetts, 


Greenfield, Massa- 
p. N. Y., Priv! 
print. by historical so~ 
cietyy, 1928. 28-30239 
American institute of architects, A review | 
of the Standard documents, by... 23 p. | 
Washington, D.C, The American insti- | 
tute of architects, 1928. 28-302 45 
Arnett, Trevor. ... Teachers’ salaries in 
certain endowed and state supported col- | 
leges and universities in the United 
States, with special reference to colleges 
of arts, literature and _ science, 1926-27, | 
by . . . (Publicatioms of the General | 
education board. Occasional papers, no. | 
8.) WNW. Y., General education board, 
1928. 28-302 32 


house corner, 
Win’ 8 


the American 


B. Lancashire 

- 2d impression. 126 p. London, 

Virginia Woolf, 1928. 28-30255 | 

Canton company of Baltimore. Canton days, | 

the first hundred years or so, Canton 

company of Baltimore. 5 3 i 
} more, 1928, 

|Coblentz, Stanton Arthur. 

the story of war, by 

N. ¥., Unicorn press, 


. « 488 p. ius. | 
1927. 28-28052 


of wages; a study in payment by results | 
under the wage-systerm, by... Newand} 
rev. ed. 155 p. London, Allen & Unwin, | 
} 1928. 28-30257 
Crennelt, John Teare. Alkaline accumula- 
tors, by ...andF, M. Tea. 132 p, illus. 
London, Longmans, 1928, 


the story of Hemry A, Dix, by. . 
plates. N. ¥., Hiarper, 1928, 


28-302 72 


ture : 
181 p., 


Dorchester, Eng. (Oxfordshire), 
| churehwardens’ presemtments in th Ox- 
fordshire peculiars of Dorchester, Thame 
and» Banbury. Edited by Sidney A. Pey- 
ton. (The Oxfordshire record society. 
Oxfordshire record society 
%) 350 p. Oxford, Issued for the So- 
ciety, 1928. 28-302 75 
|Eberleim, Harold Donaldson. Manor houses 
and historic homes of 
Staten Island, by . 318 p, plates. 
| Philadelphia, Lippincott, 1928. 28-30240) 
Fuller, William G, The essentials of gen- 
eral seience, by... 32 p. Newtonville, 
Mass., The Jennings publishing co. 1928. 
28-80237 
Hall, Daniel George Edward. Early English 
intercourse with Burma (1587-1743), 
(Rangoon university publications: 
276 p. 





no. I.) London, Longmans, 1928. 
| 28-30258 
|Hunt, Robin Larkey. Handbook on school 
discipline, by... 93 p. ° Greeley, Colo., 
Colorado state teachers college, 1928. 
28-30230 
Oscar William, State budget control 


Irvin, 
| higher education, 


of state institutions of 
by . . . (Thesis (Ph. 
college, 
tions to education, no. 
Y.. Teachers college, 

1928. . 28-30233 
|Jensem, Arne Sigurd. The rural schools of 
| Norway, by... 280 p. Boston, The Strat~- 
| ford co., 1928, 28-30229 
| Johnstone, Mrs. Lizzie (Rice). A story of 


271.) 122 p. 
Columbia 





Daily Decisions 
of the 


|Accounting Office 


The Comptroller General of the 
United States, as head cf the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before seech expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary, therefore, in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 

| A-25308. 
Natiomal Association of Real Estate Boards. 
The payment of mileage to an officer 
the Army, incident to 
meeting of the National Association of 
Real Estate Boards, for the purpose of de- 
jliverimg a lecture settimg forth the Quar- 


real estate, in the absence of express au- 
|thorization of law, is prohibited by section 
\8 of the act of June 26, 1912, 34 Stat. 184. 
3 Comp. Gen, 883 id. 963; 5 id, 699, id. 746; 
Decision to Secretary of War of Oct. 18, 
1927, A-18727, 

A-25582. Transportation—War 
ment. Carload lumber from 
|Wash., to Freedom, Pa. 


Depart- 
Onalaska, 


ance on basis of original routing. 


Army Orders 


Capt. Charles 8. Williams, Veterinary 
Corps, orders of September 15 amended. 

Capt. George B. Campbell, Inf,, Fort Jay, 
N. Y., to the Adjutant Generals Dept, 

Starr Set. Ebert R. Fry, from Washing- 
ton, ID. ©€., to Fort Humphreys, Va. 

Second dieut. Willet John Baird, Inf., 
from Fort Eustis, Va., te Manila, P. I. 

Capt. Frank C. Venn, Med. Corps, orders 
}of November 9 amended. 

Lieut. Col. Joseph IF". Siler, Med. Corps, 
\is excepted from the provisions of section 
'4c of the National Defense Act of June 38, 
1/1916, wequiring duty with troops, 

Lieut Col, Joseph F. Siler, Med. Corps., 
\from Washington, D, €*., Z 
| Wrmt. Offr. Joseph G. 
at Fitzsimons General 
| Colo, 

First Lieut. Horace 
{Cav., from Fort Brown, 
|Arsemal, Md. 
| Wrent. Offr. Arthur R. Smith, resignation 
of Commission accepted. 

The appointment of 
Redmond as colonel, 
announced, 

Capt. Joseph 8. Dougherty, 
'Fort Sehuy N. ¥., to Atla 





Hospital, Denver, 
M. Woodward, jr., 
Tex., o Edgewood 


Specialist Res., is 
Inf., fivom 
G 


va, 


‘could have been deducted as interest 
or payments in the nature of interest. 
| I have reached the conclusion that 
\the allegations set forth in the petition 
\if established by proof, would not en- 
ititle the petitioner to recover in these 
|proceedings and coms quently the de- 
endant’s demurrer is sustained, 
| December 14, 1928. 
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Elizabeth L. A history of the Man- |{ 


under the hmmer ! 


Marching men; | 


| Cole, George Douglas Howard. The payment | 
28-30228 | 
Dix, Mark H. An American business adven- | 


... The! 
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Pittsfield and Suamico, by . . . 379 py 
illus, De Pere, Wis., Printed by Kuypers- 
publishing co., 1928, 28-30241 
Klarwill, Victor. Queen Elizabeth and some 
foreigners; being a series of Fitherto 
unpublished letters from the arehives of 
the Hapsburg family. Edited, with intro- 
ductions, by . . Authorized translation; 
by Professor T. H, Nash. 489 p., illus. 
London, Lane, 1928. 28-30274 
Leaverton, Alma Thompson, Eating your 
way to health and success, by . . . 197 p. 
Chicago, Alma T. Leaverton, 1928. 
28-30225,, 
McKelvey, Susam Delano, The lilac; a mono- 
graph by.. . illustrated with ome hundred 
and seventy-two half-tone plates aud with 
four color charts. 581 p. N. Y., Maemillan, 
1928. 28-30224 * 
| Muraoka, Suezo@. The Muraoka systems on 
cutting, by . . . 179 p., illus. Los Angeles, « 
_S. Muraoka, 1928, 28-30244 
Newport, Cecil A. Income tax law and prac- 
tice, by. . . 2d ed. 304 p. London, Sweet 
& Maxwell, 1928, 28-30256 * 
Prentice-Hall, ime., New York. Sales con- 
tracts and forms, 455 p. N. ¥., Prentice-« 
Hall, 1928, 28-30253 
Robinson, Johm Henry, Guide to Nantucket, 
by... ith ed. 63 p, illus. Washing-. 
ton, D. C., National capital press, 1928, 
28-30242 
Rowe, John Wilkinson Foster. Wages in 
practice and theory, by... €Studies in 
economics and political sclence . .. no. 94 
in the series of monographs by writers 
connected with the London school of eco- 
nomics and political science.) 277 p. 
London, Routledge, 1928, 28-30254 
Schiff, Jacob Henry. Jacob H. Schiff; his 
life and letters, by Cyrus A@ler. 2 v.,. 
illus. N. Y., Doubleday, 1928. 28-30273 
Scott stamp & coin co,, I'd, New York. The 
modern postage stamp album; _ provides * 
spaces for more than 12,000 warieties of 
the lower priced, readily obtainable post- 
age stamps of the world, Suitable spaces 
are provided for portraits of rulers of the 
world, merchant flags of the mations and ° 
coats of arms of the world. 332 p., illus. 
N.Y. Scott stamp & coin co-, 1928, 


Spofforthh Walter. Slogans; 
makers book, written by . 48 p,- 
illus, Saint Paul, Inter city printing co., 
1928, 28-30249 

Tiegs, Ernest Walter, An evaluation of some 
techniques of teacher selection, by... 
(Thesis (Ph. D.)—University of Minne- 
sota, 1927.) 108 p. Bloomington, IIL. 
1928. 28-30231 

Williams-Ellis, Amabel. How you began; a 
child's introduction to biology, by. . .' 
with prefaces by J. B. 8. Haldane. 95” 
p, illus. I.London, G, Howe, 1928. 

28-30236 
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Government Books 
and Publications 


| Documents described under this heading’ 
are obtainable at prices stated from 
the Superintendent of Documents, 
Government Printing Ofice, Washing- 
ton, D. C. The Library of Congress . 
; card numbers as given. 
| Decisions of the Interstate Commerce Com- | 
mission (Fimance Reports), Jamuary- June, 
1928. Vol, 138. Price, $2.25. (8-30656) + 
| Uniform Through Bill of Ladimg (Revised 
1928), Trade Information. Bulletin No.. 
| 693, Price, 10 cents. 28-26981 
| Market for Dried Fruit in the United | 
Kingdom. Trade information Bulletin No. 
592, Bureau of Foreign and Domestic 
Commerce. Price, 10 cents. 28-26968 » 
Monthly Report of Activities of State and 
Municipal Employment Services Cooperat- 
ing with the United States Employment 
Service. October, 1928, Free at the Em- 
ployment Service. (L24-62) 
Journal of Agricultural Research, Vol. 37, ~ 
No. 10. Price, 20 cents. (Agr. 13-1837) 


Bills and Resolutions 
Approved by the 
President 


| A list of bills approved by President | 
| Coolidge was made public at the White 

| House on January 3, The list is as fol- 

lows: 
| 8. J. Res. 167, 
| the operation 
| title 18 of the 
States, 

S. 4302, Am Act to authorize 
tary of Commerce to convey the Federal ‘ 
| Point Lighthouse Reservation, North Car- 
| olina, to the city of Wilmington, N. C., as 

a memorial to commemorate the Battle 
of Fort Fisher. 

5, 3776, Am Act to authorize the Secre- 
tary of the Interior to issue patents for 
} lands held unmade, color of title. 
| §, 4126, Am Act authorizing the. National 
| Capital Park and Planning Commission to 
j acquire title to land subject to limited 
| rights reserved, and limited rights in land, 
and authorizing the Director of Public'’ 

Buildings anal Public Parks of the National 
| Capital to lease land or existing buildings:+ 
| for limited periods in certain instances. , 

H. R. 7824, An Act for the relief of Orla 
W, Robinson, 


termaster General's plams for acquisition of | 


Joint Resolution lmiting 
of sections 198 and 203 of» 
Code of Laws of the United 


the Secre- 


q Navy Orders 


Comdr, Leslie E, Bratton, det. Nav. War 
College, Newport, R. 1; to treatment, 
; Fitzsimons Gen, Hosp, Denver, Colo. 

; Lieut. Comadr. Frank C. MeCord, det, 
lus. 8. Langley; to U. 8. 8. Saratoga. 

| Lieut. Comear. Robert P. Molten, jr., det. 
| U. 8.8. Lexington; to U. S. 8. Langley. 
Lieut, Comdr. Charles A. Pownall, det. 
| U. 8. S. Saratoga; to U. 8, 8. Lexington. 

Lieut. George C. Crawford, det, U. 8, 

S. R-18; to CP. in Chg, Navy Retg. Sta, 
| Raleigh, N. ©. 

| Lieut. Claude Farmer, det, 
8. 5. Grebe ; 


command U." 
to Navy Yard, Norfolk, Va. 
Lieut. (j.@.) Ralph F. Bradford, det. U, 
8. 8. Tulsa; to Navy Yard, Puget Sound, ‘ 
Wash, 
| Lieut. (j.e-) William E. Brice, det, U, 8. 
| S. Sharkey; to continue treat. Nav. Hosp., 
Norfolk, Va. 
Lieut. jg.) William L, Erdman, det. VJ 
Sqd. 28, Aireraft Sqds., Sete. Fit.; to VS 
Sq. 5S, Aireraft Sqds, Scte. Fit. ’ 





| 


| A NEw Book Service 


for Sucbscribers 


WE will purchase for subscribers, upon request, any book which 


is listed in the columns headed 
brary of 


“New Books Received by the La- 


Congress,” with the sole exception that— 


We cannot undertake to purchase privately printed books, 
thesis papers, or private research pamphlets. 


here 
simply for the price charged by 


is no charge for any services om this, We bill you 


the publisher, plus postage or de- 


livery charges. Please give issue date of the paper in which the 


desired bookc was listed, 
Address your requests to 


The BOOK. DEPARTMia_NT 


Tye Anited 


States Baily 


Washington, D.C, 





The Weekly Index 


is published in every Monday issue. The page 
reference used is the Yearly Index Number 
which is consecutive from March 4 of each year. 


( 


Agreement Made 
By Attorneys Is | 
Held to Be Void 


Supreme Court Condemns 
Opposing Counsel for Al- 
leged Perversion of 
Proceedings. 
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Accounting 


See under “Taxation” 
ing-Finance” headings. 


Aeronautics 


British survey party begins selection 
of bases for England-India air route. 

Page 5, Col. 1 

Newark (N. J.) Metropolitan Airport 

is designated as airport of Customs 


Entry. 
Page 5, Col. 2 
General Summerall tells House Com- 
mittee on Appropriations that shortage 
of airplanes exists in the Army, but 
that five-year program is progressing 
satisfactorily. 
Page 1, Col. 4 


Air mail route from Miami to Porto 
Rico will be officially inaugurated 


January 9. 
Page 1, Col. 1 
Secretary of Commerce forcast de- 
velopment of aviation in 1929 at rate 
greater than entire progress of 25 years 
since first flight. 
Page 5, Col. 5 


Schneider Cup Race, to decide world’s 
fastest seaplane, to be held in Eng- 


land in Fall. 
Page 5, Col. 5 


and “Bank- 


[Continued from Page 5.] 
ized Untermyer to serve as counsel for | 
the trustees or knew that the allowances | 
to Weil were in part for Untermyer, or 
that he was to divide them between Weil 
and himself. 

Had there been evidence that the 
Court had such knowledge certainly the 
Referee would have found it. The point 
was cruical. Nor is it strange that there 
was no such evidence. Untermyer’s 
relations to the bankruptcy and to the 
creditors were such that it would have | 
been difficult for the Court to learn or 
infer that he had changed his activities | 
from work for the creditors to that of | 
trustees without direct announcement of 
the change. | 

Many abuses have occurred in the 
bankruptcy practice and none is more |} 
frequent than that by which the at-| 
torney for petitioning creditors becomes 
counsel for the trustees subsequently | 
appointed. This mingling of interests, 
frequently conflicting, is generally re- 
garded by courts as working to the| 
detriment of one of the parties and to 
the undue advantage of another. Ex-/| 
perience has shown the wisdom and 
necessity of separating the function and | 
obligation of counsel by forbidding the 
employment in different interests of the 
same person. In this way only may the 
Court be advised how conflicting inter- 
ests are represented. Rule No. 5 was 
adopted as an obvious safeguard. 





Agriculture 


Weekly review of weather 
crop conditions. 
Page 5, Col. 2 


and 


serving pollen are developed by Depart- 
ment of Agriculture as result of de- 
mand for pollen for making extracts te 
treat hay-fever patients. 





Journal of Agriclutural Reserach, is- 
sued by the Department of Agriculture. 


New methods for collecting and pre- | 


| 
Page 1, Col. 2) 
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Protocal deman by Pan American 
Conference acceptable to both Bolica & 


Paraguary. 
Page 3, Col. 1 
Draft of Pan American arbitration 
treaty is presented to Pan American 
Conference on Arbitration and Con- 
ciliation. 


| on war claims filed after original time 
limit had expired. 
Page 1, Col. 4 


Senator Norris introduces bill to es- 
tablish “Court of Administrative Jus- 
| tice,” to take jurisdiction over all claims 

| against United States. 
Page 1, Col. 5 


See Government Topical Survey on} 
Page 11. 


Commerce-Trade 


| The Bureau of Foreign and Domestic 
| Commerce issues a T. I. B. on uniform 
through bill of lading. 

Page 11, Col. 7 


The Bureau of Foreign and Domestic 
Commerce issues T. I. B. on the market 
for dried fruits in the United Kingdom. 

Page 11, Col. 7| 

Senate passes appropriation bill for 

Departments of State, Justice, Com- 
| merce and Labor. 
Page 1, Col. 4 


| American exports of grain during | 
| week ended December 29 declined from 
| preceding week. | 


Page 5, Col, 4} 
Congress | 


| Democratic National Committee files 
statement of loans and contributions. 
Page 3, Col. 6} 


Two measures affecting prohibition | 


Iron and Steel 
are introduced in Senate. | , 
Page 1, Col. 3). Summary of exports and imports of 
Representative Cramton introduces | 7° and steel products for November. 


| al ee : 3 . Page 5, Col. 7 
bill providin f ty yern- ’ ; 
ae, ormity in Govern | Steel producers urge rate protection 


Page 2, Col. 2 

Defeat of government by United 

Party and of prohibition in general 

elections in New Zealand reported by 

American Consul General at Wellington. 

Page 2, Col. 1 

Peace treaty for Pan America sub- 

mitted to Pan American Arbitration 
and Conciliation Conference. 

Page 1, Col. 2 

Chairman of Committee on Foreign 

‘elations calls up treaty for renuncia- 

on of war and makes speech urging 


atifications. 
Page 1, Col. 7 
Gov't Personnel 


Daily engagements of the President 
at the Executive Offices. 
Page 3 


Gov't Topical Survey 


Income Tax Refunds—Article by W. | 
T. Sherwood, Assistant Deputy Com- 
missioner of Internal Revenue. | 
Page 11 


|against outside invoices of local mar- 
| kets at hearing before Interstate Com- 
merce Commission. 

Page 6, Col. 4 


Page 2, Col. 3 
| Senator Norris introduces bill to es- 

tablish “Court of Administrative Jus- 
| tice,” to take jurisdiction over all claims | 





| mission for order to produce records of 
| company 


| January 8. 


The danger of giving entire freedom 
of selection of counsel to the trustees 
lies in the temptation of the attorney 
for some creditors when he becomes 
counsel for the trustees, to use his 
function as representative of all the 
creditoms, unjustly to favor or oppose 
particular creditors or to induce the 
trustees to do so. Rule 5 leaves it to! 
the Court to waive the restriction if 
with knowledge of the particular circum- | 
stances it appears safe so to do, but if 
the Court does not know of a proposed 
departure, it has no means of protect- 
ing creditors from the danger the rule 
is intended to avoid. 

The validity and effect of Rule 5 came 


before the Circuit Court of Appeals of |]| 


the Third Circuit in W. J. Robertson’s 
Case, 4 F. (2d) 248. One Kaufman, 
as counsel for certain creditors, had 
filed an involuntary petition for them. 
The receiver presented a petition to the 
referee for the appointment of Kauf- 
man as his attorney. On the back of the 
petition there later appeared, written in 
lead pencil, the word “Refused.” | 

Apparently in ignorance of the refusal, 
Kaufman acted for the receiver without 
objection from anyone. He filed several 
papers in behalf of the receiver, and 
obtained orders on some of them, and 
in all these it was recited that Kaufman 
was the attorney of the receiver. When 
a fee of $300 was asked for Kaufman, 
it was disallowed by the referee. On 
appeal the District Court affirmed the 
order. Of Rule 5, now under considera- 
tion, the Circuit Court of Appeals said: 

“The court is vested with authority to 
make this rule. Section 215 of the 
Bankruptcy Act of 1898, Compiled 
Statutes 9586. It seems to us both wise 
and reasonable. ... While on genera! 
principles the laborer is worthy of his 
hire, and counsel should be paid a rea- 
sonable fee for services rendered, yet 
the apparent retention here was a plain | 
violation of the rule of court. It was 
the duty of the receiver to comply with 
the rules of court. Both he and the 
petitioner are attorneys and knew the 
rule. Otherwise a petition for authority 
to retain Mr. Kaufman would not have 
been presented. If the receiver and his 
counsel chose to act in disregard of, or 
in opposition to, the rule, or upon an un- 
warranted assumption that authority 
had been or would be given, they are re- 
sponsible for the consequences of the 
refusal of authority.” | 

Ruling Has Legal Force. 

It is clear that a rule of Court thus 
authorized and made has the force of 
law. Rio Grande Irrigation Company 
v. Gildersleeve, 174 U. S. 603, 608; 
Thompson v. Hatch, 3 Pick. 512; Dis- 
trict of Columbia v. Roth, 18 App. D. C., 
547, 550; Murphy v. Gould, 39 App. 
D. C., 3638, 367; Wilkinson v. Walker, 
292 Fed. 402; State v. Langford, 158 
Ind. 34; Advance Veneer Lumber Co. v. | 
Hornaday, 49 Ind. App. 83. 

Early in the bankruptcy proceedings 
on the conclusion of the Frick sale the 
Court allowed specific compensation to 
the defendants, to certain associate coun- 
sel for the trustees, and to Untermyer. 
This, it is suggested, shows the Court 
knew Untermyer was receiving compen- 
sation for services to the trustees and ap- 
proved such action. 

But this incident has no significance. 
It merely indicates that the Court ap- 
proved an agreement between counsel to 
pay the expenses of the trust incurred 
largely before the bankruptcy, of which 
its indebtedness for Untermyer’s serv- 
ices in making the Frick sale, while he | 
was acting as counsel for the Committee 
of Creditors, was properly one. It is| 
entirely consistent with subsequent want 
of information by the Court that Unter- 
myer was serving as counsel for the 
trustees. 

Upheld In Lower Court. 

The Referee suggests that failure by 
Weil or Untermyer to advise the Court | 
of the contract sued on ought not to in- | 
validate it, because if either had called 
attention to the arrangement there would 
have been no objection by the Court. We | 
quote from his opinion: 

“The only obligation that I can see to 
the contract was one that does not seem | 
in terms to have been made known to the | 
Court or to the Referee. But there is no | 
reason to suppose that had the plaintiff 
called the attention of the Court to the 
arrangement as made, there would have 
been any objection to the plaintiff’s shar 
ing in these fees. Certainly the Court’. 
or the Referee’s ignorance of the agree- 
ment did not tend to increase the allow- 
ances to counsel. Nor is there anything 
but commendation by the Referee and 


| 
| 


the Court for the services rendered to the| public policy, The Referee found that 


il ssa aM it 


|of the rule. The Referee and the Circuit 


Page 11, Col. 7 
Additional appropriations to combat 
corn borer are asked by Joint Commit- | 
tee on European corn borer at confer- 
ence with officers of Department of 
Agriculture. | 
Page 1, Col. 3) 
American exports of grain during 
week ended December 29 declined from 
preceding week. 
Page 5, Col. 4 


Banking-Finance 


Resources and liabilities of Reserve 
Banks as of January 2, 1929. 

Page 7 

Review of earnings of reserve banks 

in 1928 and of condition on January 3. 

Page 7, Col. 4 

Changes in status of national banks 

| as announced January 3 by Comptroller 

of Currency. 


-~ 


Page 7 

Department of Treasury announces | 
that net debt of United States was de- 
creased $726,603,315 during calendar 


year. | 

Page 1, Col. 6 

Contract between opposing attor- | 

neys in bankruptcy case is void. (Weil, 

et al., v. Neary.) Supreme Court of 
the United States. 


k 
| 


Page 4, Col. 1 
Senate passes appropriation bill for 
Departments of State, Justice, Com- 
| merce and Labor. 
Page 1, Col. 4 
Daily statement of the United States 
Treasury. 
Page 7 
Daily decisions of the Accounting Of- 
ce. 
Page 11 


| that five-year program is progressing | 


| against United States. | 


Page 1, Col. 5| 

Senator Hale opens debate on naval| 
construction bill, 

Page 1, Col. 2 


General Summerall tells House Com- 
mittee on Appropriations that shortage 
of airplanes exists in the Army, but| 
satisfactorily. 

Page 1, Col. 4} 

Appropriation bill for Department of 
War is reported to House by Commit- 
tee on Appropriatinos. 

Page 1, Col. 6} 

Senate passes appropriation bill for | 
Departments of State, Justice, Com- 
merce and Labor. 

Page 1, Col. 4} 

Bills and resolutions approved by | 
the President. 

Page 11 

Bills and resolutions introduced in 
Congress. | 

Page 11) 

Committee meetings of the House and | 

the Senate. | 





Page 3 | 
Changes in status of bills. | 

Page 11 
Congress hour by hour. 
Page 3 


Construction 


Representative Cramton introduces 
bill providing uniformity in Govern- 
ment contracts, 

Page 2, Col. 3 


Court Decisions 


Publication of full text of decisions 


Foreign exchange rates at New York. | of the District Court for the District of | 
Page 7, Massachusetts sustaining denial of de- 


See under “Railroads” heading. 
Books-Publications 


Monthly report of activities of State 
and municipal employment agencies co- 
operating with the United States Em- 
ployment Service, for the month of Oc- 
tober. 

Page 11, Col. 7 

The Bureau of Foreign and Domestic 
Commerce issues T. I. B. on the mar- 


| ground that it is a capital expenditure 
‘and not interest on advances made. ' 
| (Wiggin Terminals, 


| ket for dried fruits in the United King- | 


dom. 
ad Page 11, Col. 7 
Decisions of the Interstate Commerce 


Commission (Finance Reports), Janu- | 


ary-June, 1928, 
Page 11, Col. 7 
Journal of Agricultural Research, is- 
sued by the Department of Agriculture. 
Page 11, Col. 7 
The Bureau of Foreign and Domestic 
Commerce issues a T. I. B. on uniform 
through bill of lading. 
Page 11, Col. 7 


\ 


New books received by the Library 


| of Congress, 
Page 11 
Government books and publications. 
Page 11, Col. 7 


| e 
| Claims 
Agreement reached with Germany 
extending time for receiving evidence 


estate by counsel in which the plaintiff both 


bore a considerable part, whether or not | 
that fact was known to the Court. In | 
any event it does not seem to me that the 


duction of payment to banking firm 


for construction of building on the| 


Inc., v. United | 
States.) \ 


9 


Page 11, Col. 2) 


See Special Index and Law Digest | 
on Page 4. 


‘Customs 


Jurisdiction of Court of Customs Ap- ' 
peals of ruling by Tariff Commission | 
argued before the Supreme Court. 

Page 3, Col. 5 | 
. Newark (N. J.) Metropolitan Airport 
is designated as airport of Customs 
Entry. | 
Page 5, Col. 2) 


Education 


Program for development of higher | 
education put into practice in India | 
discussed by Bureau of Education. | 

: Page 3, Col. 1 

Two new universities opened in the 

Near East. 


Page 2, Col. 4} 
F oreign Affairs 


British survey party begins selection | 
of bases for England-India air route. | 
Page 5, Col. 1 | 


resulting invalidity of the contract by 
charging that the other ought to have 


defendants can contend that the failure ; told the Court of it. 


to bring this matter to the attention of 
the Court on subsequent allowances, as 


forward to defeat the plaintiff’s conten- | Weil towards the Bankruptcy Court. A | 
question of public policy is presented— | 
not a mere adjudication of adversary | 


tion,” | 
Assumption Is Unfair. 


The controversy is not an ordinary one 


t q | between the two parties. The issue con- 
they did on the Frick sale, can be put | cerns the action of both Untermyer and | 


We can not concur in this view. We |rights between the two parties. 


find no reason for assuming that the 


Another feature of the contract that 


District Court would not have made seri- ; calls for condemnation is the provision 


ous objection to the contract had 
known its terms. Such an assumption 
would be unfair to the Court, Certainly 
it was not for another court to determine 
whether the situation justified a waiver 


Court of Appeals held that it was the 
duty of Weil to advise the Court of the 
contract. We think it was no more the 
obligation of Weil than it was of Unter- 
myer. Both were engaging in the same 
violation of the rule. 

There were two issues in the present | 
case. One was whether the contract 
sued on was made. Weil said it was not, 
Untermyer said it was, and the Ref- 
eree has found with him. The other issue 
was whether the agreement between 
Untermyer and Weil was contrary to 


stranger. 


the allowance to counsel. 
able to follow the argument. 


it |that Untermyer shall have power to su- 
pervise and direct Weil in the rendition 
of service to the trustees. Of this, the 
Court certainly could know nothing. 
Weil’s duty was to exercise his inde- 
pendent judgment 
duties, He could not abdicate to Unter- 
myer. The contract made the latter do- 
minus litis, and operated as an intol- 
erable imposition on the Judge of the 
Bankruptcy Court. 


in respect of his 


This was contrary to public policy; it | 


Certainly | 


# 


e e 
Judiciary 
Senate passes appropriation bill for 
Departments of State, Justice, Com- 
merce and Labor. 
Page 1, Col. 4 


Attorney General disapproves recom- 
mendation for parole of former Alien 
Property Custodian. 


Labor 


Monthly report of activities of State 
and municipal employment agencies co- 
operating with the United States Em- 
ployment Service, for the month of Oc- 
tober. 


Page 3, Col. 6! 


Page 11, Col. 7 | 

Senate passes appropriation bill for 

Departments of State, Justice, Com- 
merce and Labor. 


Leather 


Tariff Commission is preparing data) 
on imports of leather. | 
Page 1, Col. 4| 


National Defense 


Orders issued to the personnel of the | 
Department of War. 
Page 11 


Orders issued to the personnel of the 
Navy Department. 


Page 1, Col. 4 





Page 11 | 
General Summerall tells House Com- | 
mittee on Appropriations that shortage 
of airplanes exists in the Army, but 
that five-year program is progressing | 
satisfactorily. 
Page 1, Col. 4 
Senator Hale opens debate on naval 
construction bill. 
Page 1, Col. 2 
Appropriation bill for Department of | 
War is reported to House by Commit- | 
tee on Appropriatinos. 
Page 1, Col. 6 


Oil 


Full text of decision of Supreme Court | 


| finding that transfer of title to Elk| 


Hills oil lands was invalid. (Secretary ! 
of Interior v. Standard Oil Co.) 
Page 8, Col. 1 | 
Report of examiners to Interstate! 
Commerce Commission proposes revi- 
sion of rates on petroleum in Southern 
and Eastern territory. 
Page 1, Col. 1 
Supreme Court to hear argument as | 
to validity of conviction of Harry F. 
Sinclair on February 18, originally as- 
signed for argument January 7. 
Page 6, Col. 7 
Packers 
Price discrimination by vendor tend- 
ing to create monopoly for buyer is in 
violation of Clayton Act. (George Van 
Camp & Sons Co. v. American Can Co. 
and Van Camp Packing Co.) Supreme 
Court of the United States. 
Page 9, Col. 5 


Postal Service 


Air mail route from Miami to Porto 
Rico will be officially ‘ inaugurated, 
January 9. | 

Page 1, Col. 1; 


cessive allowance could hardly be more 
direct. 

For the protection of the estate and 
itself the Bankruptcy Court must rely 
largely on counsel for the trustees, 


watch against unjust charges. 
this contract there would be an obvious 
incentive for counsel to do otherwise. 


sional and official duty of Weil as an of- 
ficer of the Bankruptcy Court and coun- 
sel for the trustees, 
Would Lead to Evils. 
Still another reason for condemnation 
of this contract is the provision under 


the two. 


no one else, 


|}expenses of Chicago, 


| bound R. R. 


Prohibition 
Two measures affecting prohibition 


are introduced in Senate. 
Page 1, Col. 3 


Public Health 


Weekly review of prevalence of com- 
municable diseases shows decrease in 
number of influenza cases. 

Page 2, Col. 7 

New methods for collecting and pre- 
serving pollen are developed by Depart- 
ment of Agriculture as result of de- 
mand for pollen for making extracts to 
treat hay-fever patients. 

Page 1, Col. 2 


Public Utilities 


Earnings of American Railway Ex- 
press Company for October. 

Page 5, Col. 4 

Decisions of the Interstate Commerce 

Commission (Finance Reports), Janu- 


ary-June, 1928. 
Page 11, Col. 7 
Application of Federal Trade Com- 


in utilities investigation is 
scheduled for action in District Court 





Page 1, Col. 7 
See under “Shipping” and “Rail- 
roads” headings. 


Railroads 


Decisions on rates handed down by 
the Interstate Commerce Commission. 
Page 6 
Report of examiners to Interstate 
Commerce Commission proposes revi- 
sion of rates on petroleum in Southern 
and Eastern territory. 
Page 1, Col. 1 
November statistics of revenues and 
expenses of Pere Marquette, Chicago 
& Alton, and Chicago, St. Paul, Minne- 
apolis & Omaha Railways. 
Page 9 
November statistics of revenues and 
Burlington & 
and Oregon 


Quirfcy, Union: Pacific, 


| Short Line railroads. 


Page 8 
Decisions of the Interstate Commerce 
Commission (Finance Reports), Janu- 


Page 11, Col. 7 
Western Pacific R. R. authorized to 


| ary-June, 1928. 


| issue $5,000,000 in mortgage bonds to 


reimburse treasury for ‘capital expen- 


ditures, 
Page 7, Col. 1 
Steel producers urge rate protection 
against outside invoices of local mar- 
kets at hearing before Interstate Com- 
merce Commission. 
Page 6, Col. 4 


Income of Pullman Company in No- 
vember, 1928, was larger than one 


year before. . 
Page 5, Col. 5 
November statistics of revenues and 
expenses of Minneapolis, St. Paul & 


| Sault Ste. Marie, Denver & Rio Grande 


Western, and Oregon-Washington rail- 


| ways. 


Page 5 
November statistics of revenues and 
expenses of Texas & New Orleans, 
Gulf, Colorado & Santa Fe, and Chi- 
cago & Eastern Illinois railways. 
Page 6 
Examiner recomriends to Interstate 
Commerce Commission authorization of 
constructions by Denver & Salt Lake 
Western R. R. of short line via New! 
Moffat tunnel providing use of route is 
granted to Denver & Rio Grande West- 


Page 5, Col. 3 
Supreme Court 


Jurisdiction of Court of Customs Ap- 
peals of ruling by Tariff Commission 
argued before the Supreme Court. 

Page 3, Col. 5 

Supreme Court hears arguments of 
railroads in opposition to method of 
calculating valuation as basis for re- | 
captive determination by _ Interstate 
Commerce Commision in O’Fallon case. 

Page 1, Col. 5 

Rehearing in case involving violation 
of Clayton Act by licenses of Radio 
Corporation of America, denied. (Radio } 
Corporation of America v. A. D. Lord.) | 
Supreme Court of the United States. 

Page 1, Col. 6 

Journal of Supreme Court of the 
United States. 

Page 4 


Denial of application for order for 
return of papers seized without war- 
rant and for suppression of evidence 
obtained from them is held not to be 
subject to appeal. Cogen v. United | 


| 





| States Supreme Court. | 


Supreme Court to hear argument as 
to validity of convinction of Harry F. 
Sinclair on February 18, originally as- 
signed for argument January 7. 

Page 6, Col. 7 


Page 4, Col. 6 


participated in the breach of the|Untermyer and Weil to seek so to in- for creditors, for such division between 
rule. Neither can be relieved from the j crease the allowance as to secure a gen-| Weil and himself as he might determine. 
erous provision for both. Motive for ex-| The evils to which such a practice might 
It would, in effect, 


lead are manifest. 


Tariff 


| Co. v. United States.) 


—_—S= === 


Summary of All News Contained in Today’s Issue 


Contract between opposing attor- 
neys in bankruptcy case is void. (Weil, 
et al., v. Neary.) Supreme Court of 
the United States. 

Page 4, Col. 1 


Supreme Court sustains injunction 
against order of Interstate Commerce 
Commission establishing certain 
through routes for freight. (U.S. et 
al, v. Missouri Pacific R. R.) 

Page 9, Col. 1 

Settlor who created trusts, retaining 
joint power with beneficiaries, divested 
self of property right, and creation of 
trusts amounted to gift inter vivos, and 
the corpus of each was not taxable. 
(Reinecke, Collector, v. Northern Trust 
Company, as executor.) Supreme Court 
of the United States. 

Page 10, Col. 6 


Taxpayer is not estopped from pro- 
ceeding for recovery of taxes by agree- 
ment signed with taxing authorities; 
payments to directors are not allow- 
able, as they are not shown to be nec- 
essary business expense. (Botany Wor- 
sted Mills v. The United States.) Su- 
preme Court of the United States. 

Page 10, Col. 1 

Court is without jurisdiction in case 
involving veterans’ claim for adjusted 
compensation as law vests exclusive au- 
thority in Director of Veterans’ Bureau 
in such cases. (United States v. Wil- 
liams.) Supreme Court of the United 


States. 
Page 9, Col. 4 


Where tax is covered in sales price, 
and not charged separately, the entire 
amount is the price and liable as a 
whole to taxation. (Lash’s Products 
Co. v. United States.) Supreme Court 
of the United States. 

Page 10, Col. 5 


Price discrimination by vendor tend- 
ing to create monopoly for buyer is in 
violation of Clayton Act. (George Van 
Camp & Sons Co, v. American Can Co. 
and Van Camp Packing Co.) Supreme 
Court of the United States. 

Page 9, Col. 5 

Principal is liable for fraudulent acts 
of agent within scope of delegated au- 
thority, although fraud was not com- 
mitted for benefit of employer. (Glea- 
son v. Seaboard Air Line Ry. Co.) 

Page 8, Col. 5 

Full text of decision of Supreme Court 
finding that transfer of title to Elk 
Hills oil lands was invalid. (Secretary 
of Interior v. Standard Oil Co.) 

Page 8, Col. 1 





Tariff Commission is preparing data 
on imports of leather. 
Page 1, Col. 4 


Taxation 


Settlor who created trust, retaining | 
joint power with beneficiaries, divested 
self of property right, and creation of 
trusts amounted to gift inter vivos, and 
the corpus of each was not taxable. 
(Reinecke, Collector, v. Northern Trust 
Company, as executor.) Supreme Court 
of the United States. 

Page 10, Col. 6 


Taxpayer is not estopped from pro- 
ceeding for recovery of taxes by agree- 
ment signed with taxing authorities; 
payments to directors are not allowable, 
as they are not shown to be necessary 
business expense. (Botany Worsted 
Mills v. The United States.) Supreme 
Court of the United States. 

Page 10, Col. 1 

Where tax is covered in sales price, 
and not charged separately, the entire 
amount is the price and liable as a 
whole to taxation. (Lash’s Products 
Supreme Court 


Page 10, Col. 5 


Decisions of the Board of Tax Ap- 
peals. . 





of the United States. 


Page 10 

Publication of full text of decisions 
of the District Court for the District of 
Massachusetts sustaining denial of de- 
duction of payment to banking firm 
for construction of building on the 
ground that it is a capital expenditure 
and not interest on advances made. 
(Wiggin Terminals, Inc., v. United 


States.) 
Page 11, Col. 2 
See Special Index and Digest of Tax 
Decisions on Page 10. 


Veterans 


Court is without jurisdiction in case 
involving veterans’ claim for adjusted 
compensation as law vests exclusive au- 
thority in Director of Veterans’ Bureau 
in such cases. (United States v. Wil- 
liams.) Supreme Court of the United 


States. 
Page 9, Col. 4 


Weather 


Weekly review 
crop conditions. 


of weather 


Page 5, Col. 2 


We have specifically referred to Rule 
5, under which the illegality of the con- 
tract is clear, but we are not to be 
understood as holding that without’ the 


take from the Court the judicial func-| rule the transaction under consideration 


tion and vest it 
| receivers, and trustees. 


of such petition and affidavit. 
Previous Abuses Shown. 


in an unrecognized | would not be contrary to public policy 
Rule 42 requires 
as that where an attorney applies for com- 
also on counsel for creditors, to keep! pensation from a bankrupt estate he 
Under | shall file a petition under oath setting 
| forth a full and detailed statement of his 
services, and the amount claimed there- 

Complaints of those interested in the|for, to be accompanied by an affidavit 
honest and effective administration of|of the applicant that no agreement has 
bankruptcy law led this Court three years| been made, directly or indirectly, and 
ago to adopt several new rules in re-! that no understanding exists, for a divi- 
spect to the compensation of attorneys,|sion of fees between the applicant, the 
was: in direct conflict with the profes-| receiver, the trustee, the bankrupt, or 
the attorney of any of them; and the 
rule directs that no allowance of com- 
pensation shall be made in the absence 


| and void. 
The chief argument that is pressed 
' upon us to declare the contract valid and 
‘to sustain the judgment based upon it, 
lis the success with which the plaintiff 
is found to have worked out a useful 
settlement of the estate for the benefit 
of the creditors, and the absence of any 
finding or showing that there was actual 
fraud. But this is not a sufficient answer 
tothe charge of illegality. The contract 
is contrary to public policy—plainly so. 
What is struck at in the refusal to en- 
force contracts of this kind is not only 
actual evil results but their tendency to 
evil in other cases, 

Even if the ultimate results in the 
management of the Thompson estate 


i: } These rules were adopted after the con-| were good that could be no excuse: for 
which the compensation allowed to Weil! tract in this case was made, and there- ‘a contract plainly inllegal, because tend- 
was to be divided by Untermyer between | fore have no direct application here. But; jing to produce the recognized abuses 


J 


eS The Court made allowances to, they clearly show the previous abuses| which follow fraud and disloyalty by 

Both the Cireuit Court of Appeals and! Weil without knowledge that a part of' which it was hoped to avoid by their! agents and _ trustees. 
the referee held that this provision of them was to be received and enjoyed by! adoption, and explain the necessity and| such contracts, when actual evil does 
the contract would not tend to increase} Untermyer. It necessarily assumed that! reason for the earlier adoption of Rule; not follow, would destroy the safe- 
We are un-| allowances were being made to Weil and|5, in the Western District of Pennsyl-| guards of the law and lessen the preven- 
c Instead of this, they really| vania, which does apply to the contract 
there would be a temptation to both were made to Untermyer the attorney|here and renders it illegal. 


Enforcement of 


tion of abuses. Providence Tool Co. v. 
| Norris, 2 Wall. 45; Woodstock Iron Com- 


94, 104, 


|over other 
|not fix such charges, but held that it had 
| power to establish joint rates from any 


Annual Cumulative Index 


Is issued, after March 4, at the conclusion of 
each volume. 


This cumulates the 52 


Weekly Indexes. 


PER 
COPY 


Injunction Upheld 
Against Order for 
Through Routes 


Supreme Court Finds_ Basis 
For Action Taken by 


I. C. C. Was In- 
adequate. 


PRICE 5 CENTS 


{Continued from Page 9.] 
able Rates on Meats, 23 I, C. C. 656. 
Chamber of Commerce v. N. Y. C. & H. 
R. C., 24 I. C: C. 55. Hayden Bros. Cor- 
poration v. D. & S. L. R. R., 39 I. C. Cc. 
This case before Division 4, 
102 I. C. C. 708. Wiigus v. P. R. R. Co., 
113 I. C. C. 617. Many deal only with the 
right of the original or initiating carrier 
to have its long haul of traffic in posses- 
sion and in through routes in which its 
line is included, and give no support to 
the contention that intermediate and de- 
livering carriers are not within the pro- 
tection of paragraph (4). Appellants 
rely on Waverly Oil Works Co. v. 


| R. R. Co., 28 I. C. C. 621, and consider it 
|the leading case and foundation of the 


line of decision on which they rely. In 


| that case, there was complaint against 


charges exacted for switching to and 
from industries on the Pennsylvania Rail- 
road in Pittsburg when the shipper de- 
sired to move its traffic from that place 
lines. The Commission did 


point or@such terminals, where traffic was 


|received by the Pennsylvania, to a point 


on any connecting line and vice versa. 
In the course of its report, the Com- 
mission illustrated the practical applica- 
tion of the statute where a through route 
is made up of two overlapping lines. It 
is manifest that, without back hauling, 
each could not have its long haul. And 
that ‘was shown by a diagram in the re- 
port. p.- 630. The Commission held 
that in such circumstances the carrier 
that initiates and has possession of the 
traffic is entitled to its long haul and, by 
way of example, pointed out that the 
Pennsylvania would have the long haul 
on traffic originating on its terminals in 
Pittsburg destined to a point on the Balti- 
more & Ohio terminals in Baltimore, and 
that the latter would have the long haul 
on traffic originating on its terminals at 
Baltimore and destined to a point on the 
Pennsylvania terminals at Pittsburg. 
Plainly, that case is not similar to this. 
The construction for which appellants 
contend is indicated in these cases. First 
case in this controversv, 87 I. C. C. 617. 
Flory Milling Co. C. N. E. Ry. Co., 93 
I. C. C. 129. This case, 107 I. C. C. 523. 
Port of New York Authority v. A., T., 
& S. F. Ry. Co., 144 I. C. C. 514. Stickell 


¢ 





& Sons v. W. M. Ry. Co., 146 T. C. C. 609. 
Analysis Is Not Justified. 

Analysis of the decisions in detail is 
not necessary and would not be justified. 
It is enough to say that they have not 
been uniform and do not establish to say 
been uniform and do not establish any 
settled interpretation that is applicable 
here. The construction of paragraph (4) 
in this case is free from doubt. Decree 
affirmed. 


Note No. 1.—See: S. 4, Act of June 29, 
1906, 34 Stat. 589, in force until the enact- 
ment of paragraph (4) of section 15 here 
involved. 

Northern Pacific Ry. v. Interstate Com- 
merce Commission, decided in U. S, Circuit 
Court for Minnescta, June 5, 1909, affirmed 
in this Court, March 7, 1910. 216 U. S. 538, 

Report of Interstate Commerce Commis- 
sion, Dec. 21, 1909, House Documents, Vol. 
111, No. 148, pp. 7, 38. . 
President's Special Message, Jan. 7, 1910. 
Messages and Papers of the Presidents, 
Vol. X, pp. 7821, 7826. 

Statement in behalf of Interstate Com- 
merce Commission by its Chairman, Hons 
orable Martin A. Knapp. Hearing on 8S. 
3776 and 5106, 61st Congress, 2nd Session, 
p. 205, found in: Hearings before Senate 
Committee on Interstate Commerce, 1906- 
12, voi. 15, Various Subjects. Also his 
statement before Committee on Interstate 
and Foreign Commerce, House of Repre- 
sentatives, printed in Hearings on Bills af- 
fecting Interstate Commerce, part 20, 1910, 
pp. 1174, 1178. 

Statement of Senator Elkins above re- 
ferred to. Congressional Record, 61st Con- 
gress, 2nd Session, pp. 3475 and 3476. 

In-connection with the re-enactment of 
section 15 (4) in Transportation Act, 
1920, see: 

Statement of Mr. Ben B. Cain, Vice 

President, American Short Line Associa- 
tion, before House of Representatives Com- 
mittee on Interstate and Foreign Com- 
merce. Hearings, 1909-1920, “Return of 
Railroads to Private Ownership.” Vol. 
232-3, pp. 1860, 1880. Also statement of 
Honorable Edgar E. Clark, member of the 
Interstate Commerce Commission, pp. 
2857, 2868, et seq. 
: : — >} an ~— eer eeeeeeen ie ence nes 
pany v. Richmond Extension Co., 129 
U. S. 643; Oscanyan v. Winchester Arms 
Co., 103 U. S. 261; Meguire v. Corwine, 
101 U. S. 108; Connors v, Connolly, 86 
Conn. 641; Richardson v. Crandall, 48 
N. Y. 348; Palmbaum v. Magulsky, 217 
Mass. 306, 308. 

But we must not be understood as im- 


| plying that no harm resulted to the 


Thompson estate or its creditors. 
Contract Is Void. 

We conclude that the contract set up 
by Untermyer in the amended petition, 
framed to meet the evidenec, is in viola- 
tion of public policy and professional 
ethics. Such a transaction between coun- 
sel calls for judicial condemnation. This 
requires a reversal of the judgment of 
the court below. 
| Where a party seeks to enforce a con- 
tract and it is found to be invalid be- 
cause contrary to public policy, the 
usual result is that the Court dismisses 
the action and leaves the parties as it 
finds them. Weil, the defendant appear- 
ing pro se, announced to us in open 
court that we would be entirely content 
with any disposition of the amount sued 





for, provided it was not appropriated to 
the satisfaction of a contract deemed 
plainly illegal and void, and the making 
or which he denied. He tendered his 
consent to any disposition of the funds 
in controversy which this Court. might 
regard as proper. 

The difficulty with that proposal is the 

want of power in this case to make a dis- 
position of the funds with due reguard 
}to the bankruptcy proceeding which is 
‘not now before this Court. We there- 
fore must reverse the judgment below 
and direct a dismissal of the action, 
leaving Weil to take such steps as may 
be appropriate to enable the Bankruptcy 
Court to pass the funds in controversy 
to the creditors. Judgment reversed. 

January 2, 1929, 
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